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Presidential Documents

Title 3—

The President

[FR Doc. 2014-18682
Filed 8-5—14; 8:45 am]
Billing code 3295-F4

Executive Order 13674 of July 31, 2014

Revised List of Quarantinable Communicable Diseases

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 264(b) of title 42,
United States Code, it is hereby ordered as follows:

Section 1. Amendment to Executive Order 13295. Based upon the rec-
ommendation of the Secretary of Health and Human Services, in consultation
with the Acting Surgeon General, and for the purposes set forth in section
1 of Executive Order 13295 of April 4, 2003, as amended by Executive
Order 13375 of April 1, 2005, section 1 of Executive Order 13295 shall
be further amended by replacing subsection (b) with the following:

“(b) Severe acute respiratory syndromes, which are diseases that are associ-
ated with fever and signs and symptoms of pneumonia or other respiratory
illness, are capable of being transmitted from person to person, and that
either are causing, or have the potential to cause, a pandemic, or, upon
infection, are highly likely to cause mortality or serious morbidity if not
properly controlled. This subsection does not apply to influenza.”

Sec. 2. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) the authority granted by law to an executive department, agency, or

the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
July 31, 2014.
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 945

[Doc. No. AMS—FV-14-0046; FV14-945-2
IR]

Irish Potatoes Grown in Certain
Designated Counties in Idaho, and
Malheur County, Oregon; Modification
of Container Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule modifies the
container requirements currently
prescribed under the Idaho-Eastern
Oregon potato marketing order (order).
The order regulates the handling of
potatoes grown in certain designated
counties in Idaho, and Malheur County,
Oregon and is administered locally by
the Idaho-Eastern Oregon Potato
Committee (Committee). This rule
removes the requirement that fiberboard
cartons used to pack 50-pound
quantities of U.S. No. 2 grade potatoes
be of one-piece construction. This
change is needed to respond to market
demands and to provide handlers
flexibility in shipping U.S. No. 2 grade
potatoes. In addition, this rule makes a
change to the order’s handling
regulations to correct a citation
reference.

DATES: August 7, 2014; comments
received by October 6, 2014 will be
considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP

0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. All comments
should reference the document number
and the date and page number of this
issue of the Federal Register and will be
made available for public inspection in
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
internet at the address provided above.
FOR FURTHER INFORMATION CONTACT: Sue
Coleman, Marketing Specialist, or Gary
D. Olson, Regional Director, Northwest
Marketing Field Office, Marketing Order
and Agreement Division, Fruit and
Vegetable Program, AMS, USDA;
Telephone: (503) 326-2724, Fax: (503)
326-7440, or Email: Sue.Coleman@
ams.usda.gov or GaryD.Olson@
ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 98 and Order No. 945, both as
amended (7 CFR part 945), regulating
the handling of Irish potatoes grown in
certain designated counties in Idaho,
and Malheur County, Oregon,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
12866, 13563, and 13175.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file

with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule modifies language in the
order’s administrative rules and
regulations to remove the requirement
that fiberboard cartons used to pack
50-pound quantities of U.S. No. 2 grade
potatoes must be of one-piece
construction. This change will allow
handlers to ship U.S. No. 2 grade
potatoes in 50-pound fiberboard cartons
without regard to the construction of the
carton. The requirement that cartons be
of natural kraft color and be
permanently and conspicuously marked
as to grade will not change as a result
of this rule. This rule will enable
handlers to respond to market demands
and provide greater flexibility in
shipping U.S. No. 2 grade potatoes. This
rule was unanimously recommended at
a Committee meeting on April 22, 2014.
In addition, this rule makes a change to
the order’s handling regulations to
correct references in § 945.341(b)(3)(i)
and (ii), which currently refers to a
paragraph that does not exist: (b)(4)(iii).
The correct reference should be
(b)(3)(iii).

Sections 945.51 and 945.52 of the
order provide authority for the
establishment and modification of
regulations applicable to the handling of
potatoes. Section 945.52(a)(3)
specifically authorizes the regulation of
size, capacity, weight, dimensions,
pack, labeling or marking of the
container, or containers, which may be
used in the packaging or handling of
potatoes, or both.

Section 945.341 of the order’s
administrative rules prescribes the
minimum quality, minimum maturity,
pack and marking, and inspection
requirements for handling fresh market
Idaho-Eastern Oregon potatoes. Section
945.341(c) prescribes the pack and
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marking requirements for domestic and
export shipments of potatoes. Under
those requirements, cartons of U.S. No.
2 grade potatoes must be packed in one-
piece 50-pound fiberboard cartons of
natural kraft color provided the cartons
are permanently and conspicuously
marked as to grade. Grade requirements
are based on the U.S. Standards for
Grades of Potatoes (7 CFR 51.1540—
51.1566).

At its telephone meeting on April 22,
2014, the Committee unanimously
recommended the relaxation of the
order’s container requirements to
remove the one-piece construction
prerequisite for 50-pound fiberboard
cartons. The change was recommended
to allow handlers to ship U.S. No. 2
grade potatoes in any type of 50-pound
fiberboard cartons of natural kraft color,
provided the cartons are permanently
and conspicuously marked as to grade.

Handlers reported that food service
customers are very concerned about the
one-piece 50-pound cartons because
they are often damaged in transit. The
one-piece 50-pound carton has a
structure that is weaker than that of a
two-piece 50-pound carton with a
bottom and a lid. Despite the structure,
the two-piece 50-pound carton is less
costly than the one-piece construction
and could save handlers between $400
and $1,600 per load, depending on the
transportation method utilized.

Additionally, handlers expressed the
need for the mandatory grade markings
to only be required on the top portion
of a multi-piece 50-pound carton. This
would enable handlers to save money
by allowing them to use a uniform,
unmarked bottom piece for different
grades of potatoes. The lid of the multi-
piece 50-pound carton would continue
to be required to have the grade
permanently and conspicuously
marked.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 450
producers of potatoes in the production
area and approximately 32 handlers
subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (SBA) as those
having annual receipts of less than
$750,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $7,000,000 (13
CFR 121.201).

During the 2012-2013 fiscal period,
the most recent for which statistics are
available, 35,148,900 hundredweight of
Idaho-Eastern Oregon potatoes were
inspected under the order and sold into
the fresh market. Based on information
provided by the National Agricultural
Statistics Service, the average producer
price for the 2012 Idaho potato crop was
$5.30 per hundredweight. Multiplying
$5.30 by the shipment quantity of
35,148,900 hundredweight yields an
annual crop revenue estimate of
$186,289,170. The average annual fresh
potato revenue for each of the 450
producers is therefore calculated to be
$413,396 ($186,289,170 divided by 450),
which is less than the SBA threshold of
$750,000. Consequently, on average
almost all of the Idaho-Eastern Oregon
potato producers may be classified as
small entities.

In addition, based on information
reported by USDA’s Market News
Service, the average f.0.b. shipping
point price for the 2012 Idaho potato
crop was $5.87 per hundredweight.
Multiplying $5.87 by the shipment
quantity of 35,148,900 hundredweight
yields an annual crop revenue estimate
of $206,324,043. The average annual
fresh potato revenue for each of the 32
handlers is therefore calculated to be
$6,447,626 ($206,324,043 divided by
32), which is less than the SBA
threshold of $7,000,000. Consequently,
on average most all of the Idaho-Eastern
Oregon potato handlers may be
classified as small entities.

This rule relaxes the container
requirements to allow handlers to ship
U.S. No. 2 grade potatoes in any type of
50-pound fiberboard cartons of natural
kraft color, provided the cartons are
permanently and conspicuously marked
as to grade. This will enable handlers to
respond to market demands and to
provide greater flexibility in shipping
U.S. No. 2 grade potatoes. In addition,
this rule makes changes to the order’s
handling regulations to correct a citation
reference.

The authority for the establishment of
pack and marking requirements is
provided in § 945.52 of the order.
Section 945.341(c) of the order’s
administrative rules prescribes the pack

and marking requirements for domestic
and export shipments of potatoes.

The Committee believes that the
recommendation should increase the
sale of U.S. No. 2 grade potatoes. This
action is expected to further increase the
shipments of U.S. No. 2 potatoes to the
food service industry and help the
Idaho-Eastern Oregon potato industry
benefit from the recent increased growth
in demand from the food service
industry sector. The benefits of this rule
are not expected to be
disproportionately greater or lesser for
small entities than large entities.

Prior to arriving at this container
recommendation, the Committee
considered information from the Idaho
Potato Commission and the Idaho
Grower Shippers Association. The
Committee also discussed several
alternatives to this recommendation
including leaving the current
requirement in place. However, the
Committee believed that it was
important to be able to respond to
changing market conditions and meet
customer needs. The Committee will
monitor the quantity of U.S. No. 2 grade
potatoes shipped in multi-piece 50-
pound fiberboard cartons of natural
kraft color and evaluate if any further
modification to the order’s container
requirements is necessary.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178 (Generic
Vegetable and Specialty Crops). No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
Idaho-Eastern Oregon potato handlers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
rule.
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Further, the Committee meeting was
widely publicized throughout the Idaho-
Eastern Oregon potato industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations. Like all
Committee meetings, the April 22, 2014,
meeting was a public meeting and all
entities, both large and small, were able
to express their views on this issue.
Finally, interested persons are invited to
submit comments on this interim rule,
including the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

This rule invites comments on a
change to the container requirements
currently prescribed under the Idaho-
Eastern Oregon potato marketing order.
Any comments received will be
considered prior to finalization of this
rule.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that this
interim rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) Handlers are currently
shipping Idaho-Eastern Oregon potatoes;
(2) this action relaxes current container
requirements; (3) the Committee
unanimously recommended this change
at a public meeting and interested
parties had an opportunity to provide
input; and (4) this rule provides a 60-
day comment period and any comments
received will be considered prior to
finalization of this rule.

List of Subjects in 7 CFR Part 945

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 945 is amended as
follows:

PART 945—IRISH POTATOES GROWN
IN CERTAIN DESIGNATED COUNTIES
IN IDAHO, AND MALHEUR COUNTY,
OREGON

m 1. The authority citation for 7 CFR
part 945 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§945.341 [Amended]

m 2.In §945.341(b)(3)(i) and (ii), remove
the reference ““(b)(4)(iii)” and add in its
place the reference ““(b)(3)(iii)”.
m 3.In §945.341(c)(2)(ii), remove the
word “one-piece”.

Dated: July 31, 2014.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2014-18606 Filed 8—-5—14; 8:45 am]|
BILLING CODE P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 732, 738, 740, 742, 744,
746 and 774
[Docket No. 140729634—-4638-01]

RIN 0694-AG25

Russian Oil Industry Sanctions and
Addition of Person to the Entity List

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: In this rule, the Bureau of
Industry and Security (BIS) amends the
Export Administration Regulations
(EAR) by adding one person to the
Entity List. The person who is added to
the Entity List is located in Russia and
has been determined by the U.S.
Government to be acting contrary to the
national security or foreign policy
interests of the United States. This
person will be listed on the Entity List
under the destination of Russia.

This rule also imposes controls on
certain items for use in Russia’s energy
sector intended for energy exploration
or production from deepwater (greater
than 500 feet), Arctic offshore, or shale
projects.

DATES: Effective date: This rule is
effective August 6, 2014.

FOR FURTHER INFORMATION CONTACT: For
the change to Russia licensing policy
contact Eileen Albanese, Director, Office
of National Security and Technology
Transfer Controls, Bureau of Industry
and Security, Department of Commerce,
Phone: (202) 482-0092, Fax: (202) 482—

3355, Email: rpd2@bis.doc.gov. For
emails, include “Russia” in the subject
line.

For the Entity List-related changes
contact the Chair, End-User Review
Committee, Office of the Assistant
Secretary, Export Administration,
Bureau of Industry and Security,
Department of Commerce, Phone: (202)
482-5991, Fax: (202) 482—-3911, Email:
ERC@bis.doc.gov.

SUPPLEMENTARY INFORMATION:

Background

In this rule, the Bureau of Industry
and Security (BIS) amends the Export
Administration Regulations (EAR) to
impose additional sanctions
implementing U.S. policy toward Russia
to address that country’s continuing
policy of destabilization in Ukraine and
continuing occupation of Crimea and
Sevastopol. Specifically, in this rule BIS
adds one person to the Entity List. In
addition, this rule imposes controls on
certain items for use in Russia’s energy
sector intended for exploration or
production from deepwater (greater than
500 feet), Arctic offshore, or shale
projects that have the potential to
produce oil or gas in Russia.

A. The Entity List

The Entity List (Supplement No. 4 to
Part 744) notifies the public about
entities that have engaged in activities
that could result in an increased risk of
the diversion of exported, reexported or
transferred (in-country) items to
weapons of mass destruction (WMD)
programs, activities sanctioned by the
State Department and activities contrary
to U.S. national security or foreign
policy interests, including terrorism and
export control violations involving
abuse of human rights. Certain exports,
reexports, and transfers (in-country) to
entities identified on the Entity List
require licenses from BIS and are
usually subject to a policy of denial. The
availability of license exceptions in
such transactions is very limited. The
license review policy for each entity is
identified in the license review policy
column on the Entity List and the
availability of license exceptions is
noted in the Federal Register notices
adding persons to the Entity List. BIS
places entities on the Entity List based
on certain sections of part 744 (Control
Policy: End-User and End-Use Based) of
the EAR.

The End-User Review Committee
(ERC), composed of representatives of
the Departments of Commerce (Chair),
State, Defense, Energy and, where
appropriate, the Treasury, makes all
decisions regarding additions to,
removals from, or other modifications to
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the Entity List. The ERC makes all
decisions to add an entry to the Entity
List by majority vote and all decisions
to remove or modify an entry by
unanimous vote. The Departments
represented on the ERC approved this
change to the Entity List.

Addition to the Entity List in This Rule

This rule implements the decision of
the ERC to add one person to the Entity
List on the basis of § 744.11 (License
requirements that apply to entities
acting contrary to the national security
or foreign policy interests of the United
States) of the EAR. The entry added to
the Entity List consists of one person in
Russia.

The ERC reviewed § 744.11(b)
(Criteria for revising the Entity List) in
making the determination to add this
person to the Entity List. Under that
paragraph, persons for whom there is
reasonable cause to believe, based on
specific and articulable facts, have been
involved, are involved, or pose a
significant risk of being or becoming
involved in, activities that are contrary
to the national security or foreign policy
interests of the United States and those
acting on behalf of such persons may be
added to the Entity List. The person
being added to the Entity List has been
determined by the ERC to be involved
in activities that are contrary to the
national security or foreign policy
interests of the United States. Those
activities are described in Executive
Order 13661 (79 FR 15533), Blocking
Property of Additional Persons
Contributing to the Situation in Ukraine,
issued by the President on March 16,
2014. This Order expanded the scope of
the national emergency declared in
Executive Order 13660, finding that the
actions and policies of the Government
of the Russian Federation with respect
to Ukraine—including the deployment
of Russian Federation military forces in
Crimea (Occupied)—undermine
democratic processes and institutions in
Ukraine; threaten its peace, security,
stability, sovereignty, and territorial
integrity; and contribute to the
misappropriation of its assets, and
thereby constitute an unusual and
extraordinary threat to the national
security and foreign policy of the United
States.

Specifically, Executive Order 13661
includes a directive that all property
and interests in property that are in the
United States, that hereafter come
within the United States, or that are or
thereafter come within the possession or
control of any United States person
(including any foreign branch) of the
following persons are blocked and may
not be transferred, paid, exported,

withdrawn, or otherwise dealt in:
Persons operating in the defense or
related materiel sector in the Russian
Federation. Under Section 8 of the
Order, all agencies of the United States
Government are directed to take all
appropriate measures within their
authority to carry out the provisions of
the Order. The Department of the
Treasury’s Office of Foreign Assets
Control, pursuant to Executive Order
13661, has designated the following
person: United Shipbuilding
Corporation. In conjunction with that
designation, the Department of
Commerce adds to the Entity List under
this rule and imposes a license
requirement for exports, reexports, or
transfers (in-country) to this blocked
person. This license requirement
implements an appropriate measure
within the authority of the EAR to carry
out the provisions of Executive Order
13661.

The person added to the Entity List in
this rule under Executive Order 13661
operates in the Russian Federation’s
defense or related materiel sector.
United Shipbuilding Corporation is a
Russian state-owned company that
manufactures, among other things,
ordnance and accessories, and is
engaged in shipbuilding, repair, and
maintenance. Therefore, pursuant to
§744.11 of the EAR, the conduct of this
person raises sufficient concern that
prior review of exports, reexports, or
transfers (in-country) of items subject to
the EAR involving this person, and the
possible imposition of license
conditions or license denials on
shipments to these persons, will
enhance BIS’s ability to protect the
foreign policy and national security
interests of the United States.

For the person added to the Entity
List, there is a license requirement for
all items subject to the EAR and a
license review policy of presumption of
denial. The license requirements apply
to any transaction in which items are to
be exported, reexported, or transferred
(in-country) to any of the persons or in
which such persons act as purchaser,
intermediate consignee, ultimate
consignee, or end-user. In addition, no
license exceptions are available for
exports, reexports, or transfers (in-
country) to the person being added to
the Entity List in this rule.

This final rule adds the following
person to the Entity List:

Russia

1. United Shipbuilding Corporation,
a.k.a., the following four aliases:
—Obedinennaya Sudostroitelnaya

Korporatsiya OAO;

—AOJSC United Shipbuilding
Corporation; and

—United Shipbuilding Corporation
Joint Stock Company; and

—OSK OAO.

90, Marata ul., St. Petersburg 191119,

Russia; and 11, Sadovaya-Kudrinskaya

str., Moscow 123242, Russia.

B. Change to the license requirements
and review policy for Russia

This final rule makes the following
additional changes to the EAR to
implement changes to the license
requirements and review policy for
Russia.

Section 732.3 Steps Regarding the Ten
General Prohibitions

In paragraph (d)(4), this rule adds
Russia to the list of countries that are
subject to other special controls
provisions. Specifically, this paragraph
indicates that the Commerce Country
Chart in Supplement No. 1 to part 738
sets forth license requirements for
Russia, and part 746 sets out additional
license requirements. In paragraph (i),
this rule also adds a sentence
referencing § 746.5 for Russian Industry
Sector Sanctions.

Supplement No. 1 to Part 738—
Commerce Country Chart

This rule adds a new footnote 6
designation for Russia to alert members
of the public to additional license
requirements pursuant to § 746.5
Russian Industry Sector Sanctions for
ECCNs 0A998, 1C992, 3A229, 3A231,
3A232,6A991, 8A992, and 8D999.

Section 740.2 Restrictions on All
License Exceptions

This rule revises § 740.2(a)(6) by
adding restrictions on license exception
eligibility when a license is required
under limited sanctions for specified
countries, unless a license exception or
portion thereof is specifically listed in
the license exceptions paragraph
pertaining to a particular sanctioned
country. Specifically, Russia (§ 746.5) is
added. This change clarifies restrictions
for license exceptions that are not
specifically authorized to countries
under limited sanctions in part 746, as
well as implementing this restriction for
the limited sanctions on Russia.

Section 742.4 National Security

This rule removes Russia’s favorable
license review status under national
security reasons for control in
§ 742.4(b)(5). In light of recent actions
by Russia and the sanctions that the
U.S. and other countries are placing on
Russia, this favorable license review
status is removed. As a result of this
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rule, Russia will no longer receive the
enhanced favorable licensing treatment
previously afforded to Russia under

§ 742.4(b)(5). Instead, the licensing
policy for Russia will be the general
licensing policy for countries in Country
Group D:1 as set forth in § 742.4(b)(2).
Kazakhstan and Mongolia will continue
to receive enhanced favorable licensing
treatment under § 742.4(b)(5).

Section 746.1 Introduction

This rule redesignates paragraph (c) as
paragraph (d) and adds a new paragraph
(c) to explain where to find the Russian
Industry Sector Sanctions in part 746, as
well as where these sanctions are
referenced in the EAR.

Section 746.5 Russian Industry Sector
Sanctions

This rule adds new § 746.5 entitled
Russian Industry Sector Sanctions. This
section imposes controls on the export,
reexport or transfer (in-country) of any
item subject to the EAR listed in
Supplement No. 2 to this part and items
specified in ECCNs 0A998, 1C992,
3A229, 3A231, 3A232, 6A991, 8A992,
and 8D999 when the exporter,
reexporter or transferor knows or is
informed that the item will be used
directly or indirectly in Russia’s energy
sector for exploration or production
from deepwater (greater than 500 feet),
Arctic offshore, or shale projects in
Russia that have the potential to
produce oil or gas or is unable to
determine whether the item will be used
in such projects in Russia.

Such items include, but are not
limited to, drilling rigs, parts for
horizontal drilling, drilling and
completion equipment, subsea
processing equipment, Arctic-capable
marine equipment, wireline and down
hole motors and equipment, drill pipe
and casing, software for hydraulic
fracturing, high pressure pumps,
seismicc acquisition equipment,
remotely operated vehicles,
compressors, expanders, valves, and
risers. No license exceptions may
overcome the license requirements set
forth in § 746.5, except License
Exception GOV § 740.11(b).

The license review policy for all items
requiring a license for export to Russia
is presumption of denial when there is
potential for use directly or indirectly
for exploration or production from
deepwater (greater than 500 feet), Arctic
offshore, or shale projects in Russia that
have the potential to produce oil. To
assist in the identification of such
license applications, this rule indicates
that license applications submitted to
BIS under this section may include the
phrase “section 746.5”” in Block 9

(Special Purpose) in Supplement No. 1
to part 748.

Supplement No. 2 to Part 746—Russian
Industry Sector Sanctions List

This rule adds Supplement No. 2 to
Part 746 to a supplement that was
previously reserved under the EAR.
This new Supplement No. 2 identifies
items that are subject to the new § 746.5
Russian Industry Sector Sanctions, in
addition to the five ECCNs identified in
that section. The items identified in new
Supplement No. 2 are set forth as
“Schedule B numbers.” A Schedule B
number is a 10-digit commodity
classification number administered by
the Census Bureau and is used for
reporting foreign trade. The source for
the Schedule B numbers and
descriptions in this list is the Bureau of
the Census’s Schedule B concordance of
exports 2014. Census’s Schedule B List
2014 can be found at http://
www.census.gov/foreign-trade/
schedules/b/2014/index.html.

Supplement No. 1 to Part 774—
Commerce Control List

ECCNs 10992, 3A229, 3A231, 3A232,
6A991, and 8A992 are amended by
revising the License Requirements
sections to add a license requirement
that applies to these ECCNs when
destined to Russia pursuant to § 746.5 of
the EAR.

ECCN 0A998 is added to control
specific oil and gas exploration items,
including software and data. Many U.S.
companies are hired to provide or
analyze seismic or other types of data in
order to assist in oil exploration. This
data does not come within the
definition of “technology,” as it does
not pertain to the development,
production or use of listed commodities
or software, and is not specific
information necessary for any of the
following: Operation, installation,
maintenance, repair, overhaul,
refurbishing, or other terms specified in
ECCNs on the CCL that control
technology. However, this data product
obtained through the analysis of raw
seismic or other types of data is a
commodity sold by companies. Such
data is now controlled under this new
entry. The Commerce Country Chart in
Supplement No. 1 to part 738 is not
designed to provide license
requirements for this type of license
requirement. In addition, BIS is making
an exception to its general policy of not
including software in A group ECCNs
and is including oil and gas exploration
software in ECCN 0A998. For more
precise information about the license
requirement and license review policy

under the Russian Industry Sector
Sanctions, see § 746.5 of the EAR.
ECCN 8D999 is added to the
Commerce Control List to control
software specially designed for the
operation of unmanned vessels used in
the oil and gas industry of Russia. For
more information about the license
requirements and license review policy
under the Russian Industry Sector
Sanctions, see § 746.5 of the EAR.

No Savings Clause

Given the foreign policy objective of
this rule, there is no savings clause in
this rule. Accordingly, shipments of
items removed from eligibility for a
License Exception or export or reexport
without a license (NLR) as a result of
this regulatory action that were en route
aboard a carrier to a port of export or
reexport, on August 6, 2014, pursuant to
actual orders for export or reexport to a
foreign destination, may not proceed to
that destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR).

Foreign Policy Report

The application of Russian Industry
Sector Sanctions controls to the items
covered by this rule imposes a foreign
policy control. Section 6(f) of the Export
Administration Act requires that a
report be delivered to Congress before
imposing such controls. The report was
delivered to Congress on August 1,
2014.

Export Administration Act

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013) and
as extended by the Notice of August 8,
2013, 78, 2013, 78 FR 49107 (August 12,
2013), has continued the Export
Administration Regulations in effect
under the International Emergency
Economic Powers Act. BIS continues to
carry out the provisions of the Export
Administration Act, as appropriate and
to the extent permitted by law, pursuant
to Executive Order 13222 as amended
by Executive Order 13637.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
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effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by OMB under control
number 0694-0088, Simplified Network
Application Processing System, which
includes, among other things, license
applications and carries a burden
estimate of 43.8 minutes for a manual or
electronic submission.

Total burden hours associated with
the PRA and OMB control number
0694—-0088 are not expected to increase
as a result of this rule. You may send
comments regarding the collection of
information associated with this rule,
including suggestions for reducing the
burden, to Jasmeet K. Seehra, Office of
Management and Budget (OMB), by
email to Jasmeet K. Seehra@
omb.eop.gov, or by fax to (202) 395—
7285.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
comment and a delay in effective date
are inapplicable because this regulation
involves a military or foreign affairs
function of the United States. (See 5
U.S.C. 553(a)(1)). BIS implements this
rule to advance U.S. policy toward
Russia and therefore protect U.S.
national security or foreign policy
interests by preventing items from being
exported, reexported, or transferred (in
country) to the person being added to
the Entity List, and for use in Russia’s
energy sector intended for exploration
or production from deepwater (greater
than 500 feet), Arctic offshore, or shale
projects that have the potential to
produce oil. If this rule were delayed to
allow for notice and comment and a
delay in effective date, then the entity
being added to the Entity List by this
action would continue to be able to

receive items without a license and to
conduct activities contrary to the
national security or foreign policy
interests of the United States. In
addition, publishing a proposed rule
would give this party notice of the U.S.
Government’s intention to place the
person on the Entity List and would
create an incentive for this person to
either accelerate receiving items subject
to the EAR to conduct activities that are
contrary to the national security or
foreign policy interests of the United
States, and/or to take steps to set up
additional aliases, change addresses,
and other measures to try to limit the
impact of the listing on the Entity List
once a final rule was published. In
addition, U.S. national security and
foreign policy also would be
undermined by not immediately
restricting the export, reexport or
transfer (in-country) of certain items
related to the energy sector in Russia.
Further, no other law requires that a
notice of proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule by 5
U.S.C. 553, or by any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable. Accordingly,
no regulatory flexibility analysis is
required and none has been prepared.

List of Subjects
15 CFR Parts 732 and 740

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 738

Exports.
15 CFR Part 742

Exports, Terrorism.
15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.
15 CFR Part 746

Exports, Reporting and recordkeeping
requirements.

15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

Accordingly, parts 732, 738, 740, 742,
744, 746 and 774 of the Export
Administration Regulations (15 CFR
parts 730-774) are amended as follows:

PART 732—[AMENDED]

m 1. The authority citation for 15 CFR
part 732 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 8, 2013, 78 FR 49107 (August 12,
2013).

m 2. Section 732.3 is amended:

W a. By revising paragraph (d)(4); and
m b. By revising paragraph (i)
introductory text to read as follows:

§732.3 Steps regarding the ten general
prohibitions.
* * * * *

(d) * *x %

(4) Destinations subject to embargo
and other special controls provisions.
The Country Chart does not apply to
Cuba, Iran, North Korea, and Syria. For
those countries you should review the
provisions at part 746 of the EAR and
may skip this step concerning the
Country Chart. For Iraq and Russia, the
Country Chart provides for certain
license requirements, and part 746 of
the EAR provides additional
requirements.

* * * * *

(i) Step 14: Embargoed countries and
special destinations. If your destination
for any item is Cuba, Iran, Iraq, North
Korea, or Syria, you must consider the
requirements of parts 742 and 746 of the
EAR. Unless otherwise indicated,
General Prohibition Six (Embargo)
applies to all items subject to the EAR,
i.e. both items on the CCL and within
EAR99. See § 746.1(b) for destinations
subject to limited sanctions under
United Nations Security Council arms
embargoes. See § 746.5 for Russian
Industry Sector Sanctions. You may not
make an export or reexport contrary to
the provisions of part 746 of the EAR

without a license unless:
* * * * *

PART 738—[AMENDED]

m 3. The authority citation for 15 CFR
part 738 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c¢; 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 8, 2013, 78
FR 49107 (August 12, 2013).

m 4. Supplement No. 1 to part 738 is
amended by:

m a. Adding footnote designation “6” to
“Russia”; and
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m b. Adding footnote 6 to read as
follows:

Supplement No. 1 to Part 738—
Commerce Country Chart

* * * * *

6 See § 746.5 for additional license
requirements under the Russian
Industry Sector Sanctions for ECCNs
0A998, 10992, 3A229, 3A231, 3A232,
6A991, 8A992, and 8D999.

PART 740—[AMENDED]

m 5. The authority citation for 15 CFR
part 740 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 7201 et seq.;
E.O. 13026, 61 FR 58767, 3 CFR, 1996 Comp.,
p- 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 8, 2013, 78
FR 49107 (August 12, 2013).

m 6. Section 740.2 is amended by
revising paragraph (a)(6) to read as
follows:

§740.2 Restrictions on all license
exceptions.

(a) * * %

(6) The export or reexport is to a
sanctioned destination (Cuba, Iran,
North Korea, and Syria) or a license is
required based on a limited sanction
(Russia) unless a license exception or

portion thereof is specifically listed in
the license exceptions paragraph
pertaining to a particular sanctioned
country in part 746 of the EAR.

* * * * *

PART 742—[AMENDED]

m 7. The authority citation for 15 CFR
part 742 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; Sec. 1503, Pub. L. 108-11, 117
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, May
16, 2003; Notice of August 8, 2013, 78 FR
49107 (August 12, 2013); Notice of November
7,2013, 78 FR 67289 (November 12, 2013).

m 8. Section 742.4(b)(5) is amended to
read as follows:

§742.4 National security.
* * * * *

(b) * % %

(5) In recognition of efforts made to
adopt safeguard measures for exports
and reexports, Kazakhstan and
Mongolia are accorded enhanced

favorable consideration licensing
treatment.
* * * * *

PART 744—[AMENDED]

m 9. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p.
786; Notice of August 8, 2013, 78 FR 49107
(August 12, 2013); Notice of September 18,
2013, 78 FR 58151 (September 20, 2013);
Notice of November 7, 2013, 78 FR 67289
(November 12, 2013); Notice of January 21,
2014, 79 FR 3721 (]anuary 22,2014).

m 10. Supplement No. 4 to part 744 is
amended by adding under Russia, in
alphabetical order, one Russian entity.

The addition reads as follows:

Supplement No. 4 to Part 744—Entity
List

. : : License Federal Register
Country Entity License requirement review policy citation
Russia

United Shipbuilding Corporation, a.k.a.,

the following four aliases:

—Obedinennaya Sudostroitelnaya

For all items subject to
the EAR. (See §744.11
of the EAR).

Korporatsiya OAO; and
—OJSC United Shipbuilding Cor-

poration; and

—United Shipbuilding Corporation
Joint Stock Company; and

Sadovaya-

—OSK OAOQ.
90, Marata ul., St. Petersburg 191119,
Russia; and 11,
Kudrinskaya str.,

Russia.

Moscow 123242,

Presumption of denial

79 FR [INSERT FR PAGE
NUMBER] 8/6/14

PART 746—[AMENDED]

m 11. The authority citation for 15 CFR
part 746 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 287c; Sec 1503,
Pub. L. 108-11, 117 Stat. 559; 22 U.S.C. 6004;
22 U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
12854, 58 FR 36587, 3 CFR, 1993 Comp., p.
614; E.O. 12918, 59 FR 28205, 3 CFR, 1994
Comp., p. 899; E.O. 13222, 66 FR 44025, 3
CFR, 2001 Comp., p. 783; E.O. 13338, 69 FR

26751, 3 CFR, 2004 Comp., p 168;
Presidential Determination 2003—23 of May
7, 2003, 68 FR 26459, May 16, 2003;
Presidential Determination 2007-7 of
December 7, 2006, 72 FR 1899 (January 16,
2007); Notice of August 8, 2013, 78 FR 49107
(August 12, 2013); Notice of May 7, 2014, 79
FR 26589 (May 9, 2014).

m 12. Section 746.1 is amended by
redesignating paragraph (c) as (d) and
adding a new paragraph (c) to read as
follows.

§746.1 Introduction.

* * * * *

(c) Russian Industry Sector Sanctions.
The Russian Industry Sector Sanctions
are set forth under § 746.5 and
referenced under the License
Requirements section of certain Export
Control Classification Numbers (ECCNs)
in Supplement No. 1 to part 774
(Commerce Control List), as well as in
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a footnote to the Commerce Country
Chart in Supplement No. 1 to part 738.

m 13. Add § 746.5 to read as follows:

§746.5 Russian Industry Sector
Sanctions.

(a) License requirements. (1) General
prohibition. As authorized by Section 6
of the Export Administration Act of
1979, a license is required to export,
reexport or transfer (in-country) any
item subject to the EAR listed in
Supplement No. 2 to this part and items
specified in ECCNs 0A998, 1C992,
3A229, 3A231, 3A232, 6A991, 8A992,
and 8D999 when you know that the
item will be used directly or indirectly
in exploration for, or production of, oil
or gas in Russian deepwater (greater
than 500 feet) or Arctic offshore
locations or shale formations in Russia,
or are unable to determine whether the
item will be used in such projects. Such
items include, but are not limited to,
drilling rigs, parts for horizontal
drilling, drilling and completion
equipment, subsea processing
equipment, Arctic-capable marine
equipment, wireline and down hole
motors and equipment, drill pipe and
casing, software for hydraulic fracturing,
high pressure pumps, seismic
acquisition equipment, remotely
operated vehicles, compressors,

expanders, valves, and risers. You
should be aware that other provisions of
the EAR, including parts 742 and 744,
also apply to exports and reexports to
Russia. License applications submitted
to BIS under this section may include
the phrase “section 746.5” in Block 9
(Special Purpose) in Supplement No. 1
to part 748.

(2) Additional prohibition on those
informed by BIS. BIS may inform
persons, either individually by specific
notice or through amendment to the
EAR, that a license is required for a
specific export, reexport or transfer (in-
country) or for the export, reexport, or
transfer (in-country) of specified items
to a certain end-user, because there is an
unacceptable risk of use in, or diversion
to, the activities specified in paragraph
(a)(1) of this section in Russia. Specific
notice is to be given only by, or at the
direction of, the Deputy Assistant
Secretary for Export Administration.
When such notice is provided orally, it
will be followed by a written notice
within two working days signed by the
Deputy Assistant Secretary for Export
Administration. However, the absence
of any such notification does not excuse
persons from compliance with the
license requirements of paragraph (a)(1)
of this section.

(b) Licensing policy. Applications for
the export, reexport or transfer (in-

country) of any item that requires a
license for Russia will be reviewed with
a presumption of denial when for use
directly or indirectly for exploration or
production from deepwater (greater than
500 feet), Arctic offshore, or shale
projects in Russia that have the
potential to produce oil.

(c) License exceptions. No license
exceptions may overcome the license
requirements set forth in this section,
except License Exception GOV
(§ 740.11(b)).

m 14. Supplement No. 2 to part 746 is
added to read as follows:

Supplement No. 2 to Part 746—Russian
Industry Sector Sanction List

The source for the Schedule B
numbers and descriptions in this list
comes from the Bureau of the Census’s
Schedule B concordance of exports
2014. Census’s Schedule B List 2014 can
be found at http://www.census.gov/
foreign-trade/schedules/b/2014/
index.html The Introduction Chapter of
the Schedule B provides important
information about classifying products
and interpretations of the Schedule B,
e.g., NESOI means Not Elsewhere
Specified or Included. In addition,
important information about products
within a particular chapter may be
found at the beginning of chapters.

Schedule B

Description

7304110000
7304191020

7304191050 ...............

7304191080 ...............

7304195020 ...............

7304195050 ...............

7304195080 ...............

7304220000
7304233000
7304236000
7304241000
7304246000
7304291055
7304293155
7304295000
7304296100
7305111000

7305115000 ...............

7305121000 ...............

7305125000 ...............

7305191000 ...............

7305195000 ...............

LINE PIPE OF A KIND USED FOR OIL OR GAS PIPELINES, SEAMLESS, OF STAINLESS STEEL

LINE PIPE OF A KIND USED FOR OIL OR GAS PIPELINES, SEAMLESS, OF IRON (NONCAST) OR NONALLOY
STEEL, WITH AN OUTSIDE DIAMETER NOT EXCEEDING 114.3 MM

LINE PIPE FOR OIL OR GAS PIPELINES, SEAMLESS, IRON (NONCAST) OR NONALLOY STEEL, WITH OUTSIDE
DIAMETER OVER 114.3 MM BUT NOT OVER 406.4 MM

LINE PIPE OF A KIND USED FOR OIL OR GAS PIPELINES, SEAMLESS, OF IRON (NONCAST) OR NONALLOY
STEEL, WITH AN OUTSIDE DIAMETER EXCEEDING 406.4 MM

LINE PIPE OF A KIND USED FOR OIL OR GAS PIPELINES, SEAMLESS, OF OTHER ALLOY STEEL, NOT STAIN-
LESS, WITH AN OUTSIDE DIAMETER NOT EXCEEDING 114.3 MM

LINE PIPE, USED FOR OIL OR GAS PIPELINES, SEAMLESS, OF OTHER ALLOY STEEL, NOT STAINLESS, WITH
AN OUTSIDE DIAMETER >114.3 MM, BUT <406.4 MM

LINE PIPE OF A KIND USED FOR OIL OR GAS PIPELINES, SEAMLESS, OF ALLOY STEEL, NOT STAINLESS,
WITH AN OUTSIDE DIAMETER EXCEEDING 406.4 MM

OIL WELL DRILL PIPE, OF STAINLESS STEEL

OIL WELL DRILL PIPE, OF IRON OR NONALLOY STEEL

OIL WELL DRILL PIPE, OF ALLOY STEEL OTHER THAN STAINLESS STEEL

OIL WELL CASING OF STAINLESS STEEL

OIL WELL TUBING OF STAINLESS STEEL

OIL WELL CASING OF IRON OR NONALLOY STEEL

OIL WELL CASING OF OTHER ALLOY STEEL NOT STAINLESS

OIL WELL TUBING OF IRON OR NONALLOY STEEL

OIL WELL TUBING OF OTHER ALLOY STEEL OTHER THAN STAINLESS STEEL

LINE PIPE FOR OIL OR GAS, LONGITUDINALLY SUBMERGED ARC WELDED, EXTERNAL DIAMETER MORE
THAN 406.4 MM, CIRCULAR CROSS-SECTIONS, OF IRON OR NONALLOY STEEL

LINE PIPE FOR OIL/GAS PIPELINES, LONGITUDINALLY SUBMERGED ARC WELDED WITH EXTERNAL DIAME-
TER OVER 406.4 MM, OF ALLOY STEEL, WITH CIRCULAR CROSS-SECTION

LINE PIPE FOR OIL OR GAS, OTHER LONGITUDINALLY WELDED, EXTERNAL DIAMETER MORE THAN 406.4 MM,
CIRCULAR CROSS-SECTION, IRON OR NONALLOY STEEL

LINE PIPE FOR OIL OR GAS PIPELINES, LONGITUDINALLY WELDED WITH EXTERNAL DIAMETER >406.4 MM,
OF ALLOY STEEL, WITH CIRCULAR CROSS SECTION

LINE PIPE FOR OIL OR GAS OTHER THAN LONGITUDINALLY WELDED, EXTERNAL DIAMETER MORE THAN
406.4 MM, CIRCULAR CROSS-SECTION, IRON OR NONALLOY STEEL

LINE PIPE FOR OIL OR GAS PIPELINES, WITH EXTERNAL DIAMETER >406.4 MM, OF ALLOY STEEL, CIRCULAR
CROSS SECTION, WELDED/RIVETED, NESOI
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7305203000 ............... CASING, OIL OR GAS DRILLING, OTHER THAN SEAMLESS, CIRCULAR CROSS-SECTION, EXTERNAL DIAMETER
OVER 406.4 MM, IRON OR NONALLOY STEEL
7305207000 ............... CASING, OIL OR GAS DRILLING, OTHER THAN SEAMLESS, CIRCULAR CROSS-SECTION, EXTERNAL DIAMETER
OVER 406.4 MM, ALLOY STEEL
7306110000 ............... LINE PIPE FOR OIL OR GAS NOT SEAMLESS NESOI, OF STAINLESS STEEL
7306191000 LINE PIPE FOR OIL OR GAS NOT SEAMLESS NESOI, OF IRON OR NONALLOY STEEL
7306195000 LINE PIPE FOR OIL OR GAS NOT SEAMLESS NESOI, OF ALLOY STEEL OTHER THAN STAINLESS STEEL
7311000000 CONTAINERS FOR COMPRESSED OR LIQUEFIED GAS OF IRON OR STEEL
7613000000 ALUMINUM CONTAINERS FOR COMPRESSED OR LIQUEFID GAS
8207130000 ROCK DRILLING OR EARTH BORING TOOLS WITH WORKING PART OF CERMETS, AND PARTS THEREOF
8207191030 PERCUSSION ROCK DRILL BITS, CORE BITS AND REAMERS, OF BASE METAL, AND PARTS THEREOF
8207192030 ROTARY ROCK DRILL BITS, CORE BITS AND REAMERS OF BASE METAL, AND PARTS THEREOF
8207195030 ROCK DRILLING OR EARTH BORING TOOLS OF BASE METALS, NESOI, AND PARTS THEREOF
8413500010 OIL WELL AND OIL FIELD PUMPS, RECIPROCATING POSITIVE DISPLACEMENT
8413600050 OIL WELL AND OIL FIELD PUMPS, ROTARY POSITIVE DISPLACEMENT
8413820000 LIQUID ELEVATORS
8413920000 PARTS OF LIQUID ELEVATORS
8421398020 ELECTROSTATIC PRECIPITATORS, INDUSTRIAL GAS CLEANING EQUIPMENT

8421398030 ..............

INDUSTRIAL GAS CLEANING EQUIPMENT, NESOI
8421398040 GAS SEPARATION EQUIPMENT
8430494000

8430498010
8430498020
8431390050

8431434000 ...............
8430.41 OR 8430.49
8431438010 ...............
ING AND PRODUCTION PLATFORMS
8431438090
8479899850
8705200000 MOBILE DRILLING DERRICKS
8708998175
8905200000
8905901000 FLOATING DOCKS

OFFSHORE OIL AND NATURAL GAS DRILLING AND PRODUCTION PLATFORMS

BORING OR SINKING MACHINERY, ROTARY, FOR OIL WELL AND GAS FIELD DRILLING

BORING OR SINKING MACHINERY FOR OIL WELL AND GAS FIELD DRILLING, NESOI

PARTS SUITABLE FOR USE SOLELY OR PRINCIPALLY WITH THE OIL AND GAS FIELD MACHINERY OF HEAD-
INGS 8425 TO 8430

OFFSHORE OIL AND NATURAL GAS DRILLING AND PRODUCTION PLATFORM PARTS, OF SUBHEADING

PARTS OF OIL AND GAS FIELD MACHINERY OF SUBHEADING 8430.49 EXCEPT PARTS OF OFFSHORE DRILL-

PARTS OF BORING OR SINKING MACHINERY OF SUBHEADING 8430.41 OR 8430.49, NESOI
OIL AND GAS FIELD WIRE LINE AND DOWNHOLE EQUIPMENT

PARTS AND ACCESSORIES, FOR MOTOR VEHICLES OF HEADING 8705.20, NESOI
FLOATING OR SUBMERSIBLE DRILLING OR PRODUCTION PLATFORMS

m 15. Reserved Supplement No. 3 to Part
746 is removed.

PART 774—[AMENDED]

m 16. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 8, 2013, 78
FR 49107 (August 12, 2013).

m 17. Supplement No. 1 to Part 774,
Category 0, ECCN 0A998 is added after
0A988 to read as follows:

Supplement No. 1 to Part 774—The
Commerce Control List

* * * * *

0A998 Oil and gas exploration equipment,
software, and data, as follows (see List
of Items Controlled).

License Requirements

Reason for Control: Foreign policy

Control(s): Country chart

Russian industry sec-
tor sanction applies
to entire entry.

See §746.5 for spe-
cific license re-
quirements and li-
cense review pol-
icy.

List Based License Exceptions (See Part 740
for a description of all license exceptions)

LVS: N/A
GBS: N/A
CIV: N/A

List of Items Controlled

Related Controls: N/A
Related Definitions: N/A
Items:

a. Oil and gas exploration data, e.g.,
seismic analysis data.

b. Hydraulic fracturing items, as follows:

b.1. Hydraulic fracturing design and
analysis software and data.

b.2. Hydraulic fracturing ‘proppant,’
‘fracking fluid,” and chemical additives
therefor.

Technical Note: A ‘proppant’ is a solid
material, typically treated sand or man-made
ceramic materials, designed to keep an
induced hydraulic fracture open, during or
following a fracturing treatment. It is added
to a ‘fracking fluid’ which may vary in
composition depending on the type of
fracturing used, and can be gel, foam or
slickwater-based.

b.3. High pressure pumps.

* * * * *

m 18. Supplement No. 1 to part 774,
Category 1, ECCN 1C992 is amended by
revising the License Requirements
section to read as follows:

1C992 Commercial charges and devices
containing energetic materials, n.e.s.
and nitrogen trifluoride in a gaseous
state (see List of Items Controlled).

License Requirements
Reason for Control: AT, RS

Country chart (see

Control(s) Supp. No. 1 to part
738)

AT applies to entire AT Column 1

entry.
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Country chart (see Control(s) Country chart (see Supp. License Requirements
Control(s) No. 1 to part 738) Reason for Control: AT, UN

Supp. No. 1 to part
738)

RS applies to entire
entry.

A license is required
for items controlled
by this entry for ex-
port or reexport to
Iraq and transfer
within Iraq for re-
gional stability rea-
sons. The Com-
merce Country
Chart is not de-
signed to determine
RS license require-
ments for this entry.
See §§742.6 and
746.3 of the EAR
for additional infor-
mation.

See §746.5 for spe-
cific license require-
ments and license
review policy.

Russian industry sec-
tor sanctions apply
to entire entry.

* * * * *

m 19. Supplement No. 1 to part 774,
Category 3, ECCN 3A229 is amended by
revising the License Requirements
section to read as follows:

3A229 Firing sets and equivalent high-
current pulse generators (for detonators
controlled by 3A232), as follows (see
List of Items Controlled).

License Requirements

Reason for Control: NP, AT

Country chart (see

Control(s) Supp. No. 1 to part
738)
NP applies to entire NP Column 1
entry.
AT applies to entire AT Column 1
entry.

Russian industry sec-
tor sanctions apply
to entire entry.

See §746.5 for spe-
cific license require-
ments and license
review policy.

* * * * *

m 20. Supplement No. 1 to part 774,
Category 3, ECCN 3A231 is amended by
revising the License Requirements
section to read as follows:

3A231 Neutron generator systems,
including tubes, having both of the
following characteristics (see List of
Items Controlled).

License Requirements

Reason for Control: NP, AT

Country chart (see Supp.

Control(s) No. 1 to part 738)
NP applies to en- NP Column 1
tire entry.
AT applies to en- AT Column 1

tire entry.

Russian industry
sector sanc-
tions apply to
entire entry.

* * * * *

See §746.5 for specific li-
cense requirements and
license review policy.

m 21. Supplement No. 1 to part 774,

Category 3, ECCN 3A232 is amended by

revising the License Requirements

section to read as follows:

3A232 Detonators and multipoint initiation
systems, as follows (see List of Items
Controlled).

License Requirements

Reason for Control: AT, RS

Country chart (See

Control(s) Supp. No. 1 to part
738)
NP applies to entire NP Column 1
entry.
AT applies to entire AT Column 1
entry.

See §746.5 for spe-
cific license require-
ments and license
review policy.

Russian industry sec-
tor sanctions apply
to entire entry.

* * * * *

m 22. Supplement No. 1 to part 774,
Category 6, ECCN 6A991 is amended by
revising the License Requirements
section to read as follows:

6A991 Marine or terrestrial acoustic
equipment, n.e.s., capable of detecting or
locating underwater objects or features
or positioning surface vessels or
underwater vehicles; and “specially
designed” “parts” and ‘‘components,”
n.e.s.

License Requirements
Reason for Control: AT

Country chart (see

Control(s) Supp. No. 1 to part
738)

AT applies to entire AT Column 2
entry.

Russian industry sec-
tor sanctions apply

to entire entry.

See §746.5 for spe-
cific license require-
ments and license
review policy.

* * * * *

m 23. Supplement No. 1 to part 774,
Category 8, ECCN 8A992 is amended by
revising the License Requirements
section to read as follows:

8A992 Vessels, marine systems or
equipment, not controlled by 8A001 or
8A002, and “specially designed”
“parts” and “components” therefor, and
marine boilers and ‘““parts,”
‘“components,” “accessories,” and
‘“attachments” therefor (see List of Items
Controlled).

Country chart (see

Control(s) Supp. No. 1 to part
738)
AT applies to entire AT Column 1
entry.
UN applies to 8A992. See §746.1(b) for UN
and m. controls.

Russian industry sec-
tor sanctions apply
to entire entry.

See §746.5 for spe-
cific license require-
ments and license
review policy.

* * * * *

m 24. Supplement No. 1 to part 774,
Category 8, ECCN 8D999 is added after
ECCN 8D992 to read as follows:

8D999 ‘“‘Software” “specially designed” for
the operation of unmanned submersible
vehicles used in the oil and gas industry.

License Requirements
Reason for Control: N/A

Country chart (see

Control(s) Supp. No. 1 to part
738)

Russian industry sec-
tor sanctions apply
to entire entry.

See §746.5 for spe-
cific license require-
ments and license
review policy.

List Based License Exceptions (See Part 740

for a description of all license exceptions)

CIV: N/A

TSR: N/A

List of Items Controlled

Related Controls: N/A
Related Definitions: N/A

Items:

The list of items controlled is contained in
the ECCN heading.
* * * * *

Dated: August 1, 2014.
Eric L. Hirschhorn,

Under Secretary of Commerce for Industry
and Security.

[FR Doc. 2014-18579 Filed 8-1-14; 4:15 pm]
BILLING CODE 3510-33-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9673]
RIN 1545-BK23

Longevity Annuity Contracts;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.
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SUMMARY: This document contains
corrections to final regulations (TD
9673) that were published in the
Federal Register on Wednesday, July 2,
2014 (79 FR 37633). The final
regulations are relating to the use of
longevity annuity contracts in tax
qualified defined contribution plans.
DATES: This correction is effective
August 6, 2014 and applicable
beginning July 2, 2014.

FOR FURTHER INFORMATION CONTACT:
Jamie Dvoretzky, at (202) 317-6799 (not
a toll free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9673) that
are the subject of this correction is
under section 401(a) of the Internal
Revenue Code.

Need for Correction

As published, the final (TD 9673)
contains errors that may prove to be
misleading and are in need of
clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.401(a)(9)-6 is
corrected by revising paragraph (c)(4)(i)
introductory text, the second sentence
of paragraph (d)(1)(ii)(B), and paragraph
(d)(3)(d) to read as follows:

§1.401(a)(9)-6 Required minimum
distributions for defined benefit plans and
annuity contracts.

* * * * *

(c) * x %

(4) * x %

(i) * * *Inlieu of a life annuity
payable to a designated beneficiary
under paragraph (c)(1) or (2) of this A—
17, a QLAC is permitted to provide for
a benefit to be paid to a beneficiary after
the death of the employee in an amount
equal to excess of—

* * * * *

(d
(1
(ii)
B)* * * If the excess premium
ncluding the fair market value of an

(i

annuity contract that is not intended to
be a QLAG, if applicable) is returned to
the non-QLAC portion of the employee’s
account after the last valuation date for
the calendar year in which the excess
premium was originally paid, then the
employee’s account balance for that
calendar year must be increased to
reflect that excess premium in the same
manner as an employee’s account
balance is increased under A—2 of
§1.401(a)(9)-7 to reflect a rollover

received after the last valuation date.
* * * * *

3 * % %

(i) Structural deficiency. If a contract
fails to be a QLAC at any time for a
reason other than an excess premium
described in paragraph (d)(1)(ii) of this
A-17, then as of the date of purchase
the contract will not be treated as a
QLAC (for purposes of A-3(d) of
§1.401(a)(9)-5) or as a contract that is
intended to be a QLAC (for purposes of
paragraph (b) of this A-17).

* * * *

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, (Procedure and Administration).

[FR Doc. 2014-18547 Filed 8-5—14; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602

[TD 9673]

RIN 1545-BK23

Longevity Annuity Contracts;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations; correction.

SUMMARY: This document contains
corrections to final regulations (TD
9673) that were published in the
Federal Register on Wednesday, July 2,
2014 (79 FR 37633). The final
regulations are relating to the use of
longevity annuity contracts in tax
qualified defined contribution plans.
DATES: This correction is effective
August 6, 2014 and applicable
beginning July 2, 2014.

FOR FURTHER INFORMATION CONTACT:
Jamie Dvoretzky, at (202) 317-6799 (not
a toll free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9673) that
are the subject of this correction is

under section 401(a) of the Internal
Revenue Code.

Need for Correction

As published, the final regulations
(TD 9673) contain errors that may prove
to be misleading and are in need of
clarification.

Correction of Publication

Accordingly, the final regulations (TD
9673), that are the subject of FR Doc.
2014—-15524, are corrected as follows:

1. On page 37634, third column, in
the preamble, first line from the top of
the page, the language “premium
payments will be taken into” is
corrected to read ‘‘premium payments
would be taken into”.

2. On page 376386, first column, in the
footnotes, the seventh line from the
bottom of the page, the language “411(a)
of the Code). Section 205(e)(2) of the” is
corrected to read ““411(a)). Section
205(e)(2) of the”.

3. On page 37637, first column, in the
preamble, under the paragraph heading
“II. IRAs”, the first sentence is removed.

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. 2014-18558 Filed 8-5—14; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 943

[SATS No. TX-066—-FOR; Docket ID: OSM-
2014-0001; S1D1SSS08011000SX066A0006
7F144S180110; S2D2SSS08011000SX0
66A00033F14XS501520]

Texas Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSMRE), are approving an amendment
to the Texas regulatory program (Texas
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act). Texas proposed
revisions to its regulations regarding
annual permit fees. Texas revised its
program at its own initiative to raise
revenues sufficient to cover its
anticipated share of costs to administer
the coal regulatory program and to
encourage mining companies to more
quickly reclaim lands and request bond
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release, thereby fulfilling SMCRA’s
purpose of assuring the reclamation of
mined land as quickly as possible.

DATES: Effective August 6, 2014.

FOR FURTHER INFORMATION CONTACT:
Elaine Ramsey, Director, Tulsa Field
Office. Telephone: (918) 581-6430.
Email: eramsey@osmre.gov.

SUPPLEMENTARY INFORMATION:

1. Background on the Texas Program

II. Submission of the Amendment

III. OSMRE’s Findings

IV. Summary and Disposition of Comments
V. OSMRE’s Decision

VL. Procedural Determinations

I. Background on the Texas Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “‘a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act. . .; and rules
and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Texas
program effective February 16, 1980.
You can find background information
on the Texas program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval, in the February 27, 1980,
Federal Register (45 FR 13008). You can
find later actions on the Texas program
at 30 CFR 943.10, 943.15, and 943.16.

II. Submission of the Amendment

By letter dated December 19, 2013
(Administrative Record No. TX-703),
and on their own initiative, Texas sent
us an amendment to its program under
SMCRA (30 U.S.C. 1201 et seq.). We
announced receipt of the proposed
amendment in the March 10, 2014,
Federal Register (79 FR 13264). In the
same document, we opened the public
comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
amendment. We did not hold a public
hearing or meeting, because no one
requested one. The public comment
period ended on April 10, 2014. We did
not receive any public comments.

III. OSMRE’s Findings

The following are the findings we
made concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are

approving the amendment as described
below.

16 Texas Administrative Code (TAC)
Section 12.108 Permit Fees

Texas proposed to revise its
regulations at 16 TAC Sections
12.108(b)(1)—(3), adjusting the annual
coal mining permit fees for calendar
years 2013 and 2014. Fees for mining
activities during calendar year 2013
must be paid by coal mine operations by
March 15, 2014, which is in Texas’ 2014
fiscal year. Similarly, fees for mining
activities during calendar year 2014 are
due by March 15, 2015, which is in
Texas’ 2015 fiscal year.

By this amendment, Texas is:

(1) Decreasing the current fee in
paragraph (b)(1) from $154.00 to $84.00
for each acre of land within the permit
area on which coal or lignite was
actually removed during the calendar
year;

(2) Increasing the current fee in
paragraph (b)(2) from $10.40 to $12.00
for each acre of land within a permit
area covered by a reclamation bond on
December 31st of the year; and

(3) Decreasing the current fee in
paragraph (b)(3) from $6,900.00 to
$6,540.00 for each permit in effect on
December 31st of the year.

The Federal regulations at 30 CFR
777.17 provide that applications for
surface coal mining permits must be
accompanied by a fee determined by the
regulatory authority. The Federal
regulations also provide that the fees
may be less than, but not more than, the
actual or anticipated cost of reviewing,
administering, and enforcing the permit.

Texas’ amendment describes how its
coal mining regulatory program is
funded. Texas operates on a biennial
budget which appropriates general
revenue funds for permitting and
inspecting coal mining facilities within
the State. This appropriation is
contingent on the Railroad Commission
of Texas (Commission) assessing fees
sufficient to generate revenue to recover
the general revenue appropriation.
When calculating anticipated costs to
the Commission for regulating coal
mining activity, Texas anticipates
OSMRE will provide some grant
funding for regulatory program costs
based on Section 705(a) of SMCRA.
Texas has estimated that annual fees at
the revised amounts in this amendment
will result in revenue that, when
coupled with permit application fees, is
expected to provide for more than 50
percent of the anticipated regulatory
program costs during each year of the
biennium. OSMRE agrees that this is a
reasonable expectation in light of the
Administration’s proposed fiscal year

2015 budget which reduces overall
funding to states and may result in them
receiving less than fifty percent of their
anticipated regulatory program costs.

Texas adjusts its fees biennially to
recover the amounts expended from
state appropriations in accordance with
a formula and schedule agreed to in
2005 by the coal mining industry and
the Commission. This amendment
represents the fifth adjustment to
surface mining fees based upon that
agreement.

We find that Texas’ fee changes are
consistent with the discretionary
authority provided by the Federal
regulation at 30 CFR 777.17. Therefore,
OSMRE approves Texas’ proposed
permit fees, recognizing that Texas has
a process to adjust its fees to cover the
cost of its regulatory program not
covered by the Federal grant.

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
amendment, but did not receive any.

Federal Agency Comments

On January 9, 2014, pursuant to 30
CFR 732.17(h)(11)(i) and Section 503(b)
of SMCRA, we requested comments on
the amendment from various Federal
agencies with an actual or potential
interest in the Texas program
(Administrative Record No. TX-703.01).
We did not receive any comments.

Environmental Protection Agency (EPA)
Concurrence and Comment

Under 30 CFR 732.17(h)(11)(ii), we
are required to get written concurrence
from EPA for those provisions of the
program amendment that relate to air or
water quality standards issued under
the authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.). None of the
revisions that Texas proposed to make
in this amendment pertain to air or
water quality standards. Therefore, we
did not ask EPA to concur on the
amendment. However, on January 9,
2014, under 30 CFR 732.17(h)(11)(i), we
requested comments from the EPA on
the amendment (Administrative Record
No. TX-703.1). The EPA did not
respond to our request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. On January 9, 2014, we
requested comments on Texas’
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amendment (Administrative Record No.
TX-703.01), but neither the SHPO nor
ACHP responded to our request.

V. OSMRE’s Decision

Based on the above findings, we
approve the amendment Texas
submitted to the OSMRE on December
19, 2013 (Administrative Record No.
TX-703).

To implement this decision, we are
amending the Federal regulations at 30
CFR Part 943 that codify decisions
concerning the Texas program. We find
that good cause exists under 5 U.S.C.
553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State’s
program demonstrate that it has the
capability of carrying out the provisions
of the Act and meeting its purposes.
Making this rule effective immediately
will expedite that process. SMCRA
requires consistency of state and Federal
standards.

VI. Procedural Determinations

Executive Order 12630—Taking

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempt from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
Section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of Subsections (a)
and (b) of that Section. However, these
standards are not applicable to the
actual language of state regulatory
programs and program amendments,
because each program is drafted and
promulgated by a specific state, not by
OSMRE. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed state regulatory
programs and program amendments
submitted by the states must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the

roles of the Federal and state
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that state laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and Section 503(a)(7) requires
that state programs contain rules and
regulations ‘“‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
The basis for this determination is that
our decision is on a State regulatory
program and does not involve Federal
regulations involving Indian lands.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211, which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because Section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of Section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, state, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the fact
that the State submittal, which is the
subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on state, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.
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List of Subjects in 30 CFR Part 943
Intergovernmental relations, Surface
mining.
Dated: May 28, 2014.
Ervin J. Barchenger,
Regional Director, Mid-Continent Region.
For the reasons set out in the
preamble, 30 CFR Part 943 is amended
as set forth below:

PART 943—TEXAS

m 1. The authority citation for Part 943
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

m 2. Section 943.15 is amended in the
table by adding a new entry in
chronological order by ‘““Date of final
publication” to read as follows:

§943.15 Approval of Texas regulatory
program amendments.

* * * * *

Original amendment
submission date

Date of final publication

Citation/Description

* *

December 19, 2013 .....coeeveeiiiieeieee e,

* *

16 TAC 12.108(b)(1)~(3).

[FR Doc. 2014—-18643 Filed 8-5—14; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2014-0722]
Safety Zones; Recurring Events in

Captain of the Port Duluth Zone—
Superior Man Triathlon

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
its safety zone for the Superior Man
Triathlon in Duluth, MN from 6 a.m.
through 9 a.m. on August 24, 2014. This
action is necessary to protect
participants during the swimming
portion of the Superior Man Triathlon.
During the enforcement period, entry
into, transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Duluth or his designated on-scene
representative.

DATES: The regulations in 33 CFR
165.943(b) will be enforced from 6 a.m.
through 9 a.m. on August 24, 2014, for
the Superior Man Triathlon safety zone,
§165.943(a)(8).

FOR FURTHER INFORMATION CONTACT: If
you have questions on this document,
call or email LT Judson Coleman, Chief
of Waterways Management, Coast
Guard; telephone (218) 725-3818, email
Judson.A.Coleman@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone for
the annual Superior Man Triathlon in
33 CFR 165.943(a)(8) from 6 a.m.
through 9 a.m. on August 24, 2014 on
all waters of the Duluth Harbor Basin,

Northern Section, including the Duluth
Entry encompassed in an imaginary line
beginning at point 46°46736.12” N
092°06’06.99” W, running southeast to
46°46’32.75” N 092°06'01.74” W,
running northeast to 46°46’45.92” N
092°0545.18” W, running northwest to
46°46'49.47” N 092°05°49.35” W and
finally running southwest back to the
starting point.

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Duluth or his designated on-scene
representative. The Captain of the Port’s
designated on-scene representative may
be contacted via VHF Channel 16.

This document is issued under
authority of 33 CFR 165.943 and 5
U.S.C. 552(a). In addition to this
publication in the Federal Register, the
Coast Guard will provide the maritime
community with advance notification of
the enforcement of this safety zone via
Broadcast Notice to Mariners. The
Captain of the Port Duluth or his on-
scene representative may be contacted
via VHF Channel 16.

Dated: July 21, 2014.

A.H. Moore, Jr.,

Commander, U.S. Coast Guard, Captain of
the Port Duluth.

[FR Doc. 2014-18601 Filed 8-5-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2014-0635]

Safety Zone; Gay Games 9 Open Water
Swim, Lake Erie, Edgewater Park,
Cleveland, OH

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Lake Erie, Edgewater Park, Cleveland,
OH, for an open water swim event. This
temporary safety zone is necessary to
protect swimmers from vessels
operating in the area. This safety zone
will restrict vessels from a portion of
Lake Erie during the Gay Games 9 Open
Water swimming event.

DATES: This temporary final rule is
effective from 8 a.m. until 1 p.m. on
August 10, 2014.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2014-0635]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LTJG Amanda Cost, Chief of
Waterways Management, U.S. Coast
Guard Sector Buffalo; telephone 716—
843—9343, email
SectorBuffaloMarineSafety@uscg.mil. If
you have questions on viewing the
docket, call Ms. Cheryl Collins, Program
Manager, Docket Operations, telephone
202-366-9826 or 1-800-647-5527.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
TFR Temporary Final Rule
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A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The final details
for this event were not known to the
Coast Guard until there was insufficient
time remaining before the event to
publish an NPRM. Thus, delaying the
effective date of this rule to wait for a
comment period to run would be both
impracticable and contrary to the public
interest because it would inhibit the
Coast Guard’s ability to protect
spectators and vessels from the hazards
associated with a maritime fireworks
display, which is discussed further
below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this temporary rule effective less
than 30 days after publication in the
Federal Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30 day notice period to run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

Between 8 a.m. and 1 p.m. on August
10, 2014, a large scale swimming event
will take place off Edgewater Park,
Cleveland, OH. The Captain of the Port
Buffalo has determined that a large scale
swimming event on a navigable
waterway will pose a significant risk to
participants and the boating public.

C. Discussion of the Final Rule

With the aforementioned hazards in
mind, the Captain of the Port Buffalo
has determined that this temporary
safety zone is necessary to ensure the
safety of participants, spectators, and
vessels during the Gay Games 9 Open
Water Swim event. This zone will be
effective and enforced from 8 a.m. until
1 p.m. on August 10, 2014. The zone
will encompass all waters of Lake Erie
near the shore of Edgewater Park in
Cleveland, OH within a 1000-yard
radius centered around 41°29°40” N and
081°44’24” W (NAD 83).

Entry into, transiting, or anchoring
within the safety zone is prohibited

unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

We conclude that this rule is not a
significant regulatory action because we
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone has been designed to allow
vessels to transit around it. Thus,
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this rule on small entities.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit a portion of
Lake Erie in Cleveland, Ohio between 8
a.m. and 1 p.m. on August 10, 2014.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This safety zone
will allow for the passage of vessels
through the zone with the permission of
the Captain of the Port. The Captain of
the Port can be reached via VHF
channel 16. Before the activation of the
zone, we would issue local Broadcast
Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
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coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and,
therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0635 to read as
follows:

§165.T09-0635 Safety Zone; Gay Games 9
Open Swim, Lake Erie, Cleveland, OH.

(a) Location. This safety zone will
encompass all waters of Lake Erie near
the shore of Edgewater Park in
Cleveland, OH within a 1000-yard
radius centered around 41°29°40” N and
081°44"24” W (NAD 83).

(b) Effective and enforcement period.
This section is effective and will be
enforced on August 10, 2014, from 8
a.m. until 1 p.m.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port
Buffalo or his designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: July 25, 2014.
B.W. Roche,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2014-18605 Filed 8—-5-14; 8:45 am]|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2014-0225; FRL-9914-37]
Fluopicolide; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation amends
tolerances for residues of fluopicolide in
or on potato, processed potato waste;
and vegetable, tuberous and corm,
subgroup 1C. Valent U.S.A. Corporation
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
August 6, 2014. Objections and requests
for hearings must be received on or
before October 6, 2014, and must be
filed in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2014-0225, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
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Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Lois
Rossi, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; main telephone
number: (703) 305—-7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2014-0225 in the subject line on
the first page of your submission. All

objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before October 6, 2014. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2014-0225, by one of the following
methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

o Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of May 23,
2014 (79 FR 29729) (FRL-9910-29),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 3F8191) by Valent
U.S.A. Corporation, 1600 Riviera
Avenue, Suite 200, Walnut Creek, CA
94596. The petition requested that 40
CFR 180.627 be amended by
establishing tolerances for residues of
the fungicide fluopicolide, 2,6-dichloro-
N-[[3-chloro-5-(trifluoromethyl)-2-
pyridinyllmethyl]benzamide, in or on
potato, processed waste at 0.3 parts per
million (ppm); and vegetable, tuberous
and corm, subgroup 1C at 0.3 ppm. That
document referenced a summary of the
petition prepared by Valent U.S.A.
Corporation, the registrant, which is
available in the docket, http://
www.regulations.gov. Comments were
received on the notice of filing. EPA’s

response to these comments is
discussed in Unit IV.C.

Based upon review of the data
supporting the petition, EPA has revised
the proposed tolerance in or on potato,
processed waste from 0.3 ppm to 1.0
ppm, and has revised the commodity
terminology. The reasons for these
changes are explained in Unit IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for fluopicolide
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with fluopicolide follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Fluopicolide shares a metabolite, 2,6-
dichlorobenzamide (BAM), with another
active ingredient, dichlobenil. Residues
of BAM are considered to be of
regulatory concern, and separate
toxicity data and endpoints for risk
assessment have been identified for
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BAM. However, since increased
tolerances on the commodities affected
by this action do not add significantly
to the BAM dietary exposure, the
conclusions from the most recently
conducted BAM human health risk
assessment remain unchanged.

The subchronic and chronic toxicity
studies for fluopicolide showed that the
primary effects following exposure are
in the liver. Kidney and thyroid toxicity
were observed in rats only. Fluopicolide
is not neurotoxic, carcinogenic, nor
mutagenic. Developmental toxicity in
the rabbit occurred only at doses that
caused severe maternal toxicity,
including death. In the rat,
developmental effects were seen only at
high dose levels, in the presence of
maternal toxicity. Similarly, offspring
effects (decreased body weight and body
weight gain) in the multi-generation
reproductive toxicity study occurred
only at levels causing significant
toxicity in parents. There is no evidence
of increased quantitative susceptibility
of rat or rabbit fetuses to in utero or
postnatal exposure to fluopicolide. No
toxic effects were observed in studies in
which fluopicolide was administered by
the dermal routes of exposure. The
toxicological profile for fluopicolide
suggests that increased durations of
exposure do not significantly increase
the severity of observed effects. Toxic
effects observed in the rabbit
developmental and rat chronic/cancer
studies were selected as risk assessment
endpoints for all durations of exposure.
Fluopicolide is classified as not likely to
be carcinogenic to humans and no
quantification of cancer risks is
required.

The toxicity profile for BAM has not
changed since the last assessment EPA
conducted for BAM; an analysis of the
toxicology profile of BAM can be found
in “2,6-Dichlorobenzamide (BAM). 2,6-
Dichlorobenzamide (BAM) as a
Metabolite/Degradate of Fluopicolide
and Dichlobenil. Human Health Risk
Assessment for Proposed Uses of
Rhubarb, Dichlobenil on Caneberries
(Subgroup 13-07A), and Bushberries
(Subgroup 13-07B).” dated June 19,
2008, in docket ID number EPA-HQ-
OPP-2007-0604.

Specific information on the studies
received and the nature of the adverse
effects caused by fluopicolide as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
w www.regulations.gov in document:
“Fluopicolide and its Metabolite, 2,6-
Dichlorobenzamide (BAEM). Human
Health Risk Assessment to Support a
Petition for an Increased Tolerance on

Tuberous and Corm Subgroup 1C
Vegetables,” pp. 31-35 in docket ID
number EPA-HQ-OPP-2014-0225.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for fluopicolide and BAM
used for human risk assessment is
discussed in Unit IIL.B. of the final rule
published in the Federal Register of
April 20, 2011 (76 FR 22045) (FRL—
8859-9).

C. Exposure Assessment

The fluopicolide exposure assessment
considers exposure from fluopicolide
only. EPA did not reassess exposures
from BAM since the proposed change in
use pattern does not add significantly to
the BAM dietary exposure, and residues
of BAM due to fluopicolide applications
are significantly lower than those from
dichlobenil applications. EPA is relying
on conclusions from the 2008 BAM
Human Health Risk Assessment, which
remain unchanged. A discussion of how
BAM exposures were assessed can be
found in Unit III.C. of the final rule
published in the Federal Register of
August 27, 2008 (73 FR 50563) (FRL—
8377-7).

1. Dietary exposure from food and
feed uses. In evaluating dietary

exposure to fluopicolide, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing fluopicolide tolerances in 40
CFR 180.627. EPA assessed dietary
exposures from fluopicolide in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for fluopicolide; therefore, a quantitative
acute dietary exposure assessment is
unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the Dietary Exposure
Evaluation Model software with Food
Commodity Intake Database (DEEM—
FCID) Version 3.16. This software uses
2003-2008 food consumption data from
the U.S. Department of Agriculture’s
(USDA'’s) National Health and Nutrition
Examination Survey, What We Eat in
America (NHANES/WWEIA). As to
residue levels in food, EPA assumed 100
percent crop treated (PCT) and
tolerance-level residues. iii. Cancer.
Based on the data summarized in Unit
III.A., EPA has concluded that
fluopicolide does not pose a cancer risk
to humans. Therefore, a quantitative
dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and PCT
information. EPA did not use
anticipated residue and/or PCT
information in the dietary assessment
for fluopicolide. Tolerance level
residues and/or 100 PCT were assumed
for all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for fluopicolide in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
fluopicolide. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the surface water
concentrations estimated using the
Pesticide Root Zone Model/Exposure
Analysis Modeling System (PRZM/
EXAMS); and Screening Concentrations
in Ground Water (SCI-GROW) models,
the estimated environmental
concentrations (EECs) of fluopicolide for
chronic exposure (non-cancer)
assessments are estimated to be 24.14
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ppb for surface water and 0.5 ppb for
ground water. Acute and cancer dietary
risks were not quantified, as previously
discussed.

3. From non-dietary exposure. i. The
term ‘“residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

ii. Fluopicolide is currently registered
for the use on residential turf grass,
recreational sites, and ornamental plants
that could result in short-term
residential exposures. EPA assessed
residential exposure using the following
assumptions:

a. Residential handler short-term
dermal and inhalation exposures to
fluopicolide when mixing, loading, and
applying the formulations.

b. Residential post-application
exposures via the dermal route for
adults and children entering treated
lawns or treated gardens and during
mowing and golfing activities. and

c. Incidental non-dietary ingestion
(i.e., hand-to-mouth, object-to-mouth,
and soil ingestion) by children during
post-application activities on treated
turf.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
fluopicolide and any other substances.
Although fluopicolide shares a common
metabolite, BAM, with dichlobenil,
quantification of risks for residues of
BAM resulting from fluopicolide was
not done as part of this assessment
because they contribute an insignificant
amount to the total BAM exposure.
Furthermore, aggregate risks to BAM are
not of concern. For the purposes of this
tolerance action, EPA has not assumed
that fluopicolide has a common
mechanism of toxicity with other
substances.

For information regarding EPA’s
efforts to determine which chemicals

have a common mechanism of toxicity
and to evaluate the cumulative effects of
such chemicals, see the policy
statements released by EPA’s Office of
Pesticide Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s Web site at:
http://www.epa.gov/pesticides/
cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is no evidence of quantitative
susceptibility following in utero and/or
postnatal fluopicolide exposure in the
rabbit and rat developmental toxicity
studies or in the 2-generation rat
reproduction study. Qualitative
susceptibility was observed in the rat
developmental toxicity study. In this
study, fetal effects (reduced growth and
skeletal defects) and late-term abortions
were observed at doses at which only
decreased body weight gain were
observed in maternal animals. There is
low concern for this qualitative
susceptibility because the fetal effects
and late-term abortions have been well
characterized and only occurred at a
dose level near the limit dose.
Protection for the maternal effects also
protects for any effects that may occur
during development. There are no
residual uncertainties concerning
prenatal and postnatal toxicity for
fluopicolide.

3. Conclusion regarding fluopicolide.
EPA has determined that reliable data
show the safety of infants and children
would be adequately protected if the
FQPA SF were reduced to 1X. That
decision is based on the following
findings:

i. The toxicity database for
fluopicolide is complete.

ii. There is no indication that
fluopicolide is a neurotoxic chemical
and there is no need for a

developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
fluopicolide results in increased
susceptibility in in utero rabbits in the
prenatal developmental studies or in
young rats in the 2-generation
reproduction study. Although there was
some evidence of qualitative
susceptibility in the rat developmental
toxicity study, as discussed in Unit
II1.D.2., the degree of concern for the
prenatal and/or postnatal toxicity is
low; thus, there is no need for the 10X
FQPA safety factor to account for
potential prenatal or postnatal toxicity.

iv. There are no residual uncertainties
identified in the exposure databases.
The chronic dietary food exposure
assessments were performed based on
100 PCT and tolerance-level residues.
EPA made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to fluopicolide in drinking water.
Although EPA has required additional
data on transferable residues from
treated turf for fluopicolide, EPA is
confident that it has not underestimated
turf exposure due to the
conservativeness of the default turf
transfer value and conservative
assumptions in the short-term turf
assessment procedures (e.g., assuming
residues do not degrade over the thirty-
day assessment period and assuming
high-end activities on turf for every day
of the assessment period). Therefore,
EPA is confident that it has not
underestimated postapplication
exposure of children as well as
incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by fluopicolide.

4. Conclusion regarding BAM. For
reasons explained in the Unit II1.D.3.ii.
of the preamble to the final rule
published in the Federal Register of
August 27, 2008, EPA reduced the
FQPA safety factor for BAM to 1X for
inhalation and dermal exposure
scenarios and retained the 10X FQPA
safety factor for all other BAM exposure
scenarios. EPA is relying on the findings
in the preamble of the August 27, 2008
final rule and the 2008 BAM Risk
Assessment for the BAM FQPA safety
factor determinations for this action.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
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probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, fluopicolide is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to fluopicolide
from food and water will utilize 13% of
the cPAD for children 1-2 years old, the
population group receiving the greatest
exposure. Based on the explanation in
Unit II1.C.3., regarding residential use
patterns, chronic residential exposure to
residues of fluopicolide is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Fluopicolide is
currently registered for uses that could
result in short-term residential
exposure, and the Agency has
determined that it is appropriate to
aggregate average exposure through food
and water with short-term residential
exposures to fluopicolide.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 110 for adults and 180 for
children aged 6 to less than 11 years
old. Because EPA’s level of concern for
fluopicolide is a MOE of 100 or below,
these MOEs are not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). An
intermediate-term adverse effect was
identified; however, fluopicolide is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus average
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is

at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
fluopicolide.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
fluopicolide is not expected to pose a
cancer risk to humans.

6. BAM. As noted in Unit III.C., EPA
does not expect the increased tolerances
in this action to increase BAM exposure
above what was assessed in the June 19,
2008 BAM risk assessment. None of the
results of this BAM risk assessment
indicated a risk from aggregate BAM
exposures, including for acute and
chronic risks. Similarly, since short- and
intermediate-term aggregate MOEs for
BAM are greater than the LOC, they
represent risk estimates that are below
the Agency’s level of concern. Finally,
EPA has determined that BAM does not
pose an aggregate cancer risk for the
U.S. population. EPA has relied upon
the conclusions from the June 19, 2008
BAM Risk Assessment in order to make
these determinations.

7. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to fluopicolide
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology,
liquid chromatography/tandem mass
spectrometry (LC/MS/MS), is available
to enforce the tolerance expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health

Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established an
MRL for fluopicolide on the subject
commodities.

C. Response to Comments

EPA received one comment to the
Notice of Filing that made a request to
reconsider “loosening tolerances” for
several pesticide petitions, including for
fluopicolide. The commenter
additionally noted that, “It is an issue
of environmental justice that our
youngest citizens—our children—are
disproportionately exposed to health
risks.” The commenter points to an
American Academy of Pediatrics Policy
statement regarding pesticide exposure
in children, a Genters for Disease
Control and Prevention report on
human exposure to environmental
chemicals, and a President’s Cancer
Panel regarding reducing environmental
cancer risks in supporting the request to
reconsider the tolerance amendments
proposed for fluopicolide.

The Agency understands the
commenter’s concerns and recognizes
that some individuals believe that
certain pesticide chemicals should not
be permitted in our food, or that
pesticide tolerances should be
“significantly tightened” as the
commenter notes. However, the existing
legal framework provided by section
408 of the FFDCA states that tolerances
may be set when EPA determines that
aggregate exposure to that pesticide is
safe, i.e., that there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue. When making this
determination, EPA considers the
toxicity, including any potential
carcinogenicity, of the pesticide and all
anticipated dietary exposures and all
other exposures for which there is
reliable information. EPA also gives
special consideration to the potential
susceptibility and exposures of infants
and children to the pesticide chemical
residue when making this
determination. For fluopicolide, the
Agency has considered all the available
data, including all available data
concerning the potential for
carcinogenicity of fluopicolide and its
metabolites, and concluded after
conducting a risk assessment, that there
is a reasonable certainty that no harm
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will result from aggregate human
exposure to fluopicolide and that,
accordingly, the amended fluopicolide
tolerances on potato, processed potato
waste and vegetable, tuberous and corm,
subgroup 1C, are safe.

D. Revisions to Petitioned-For
Tolerances

Based on the data supporting the
petition, EPA has determined that the
proposed tolerance in or on potato,
processed waste at 0.3 ppm should be
established at 1.0 ppm. That
determination was based on the
following: Processing data previously
provided for the use of fluopicolide on
potato indicate that residues of
fluopicolide concentrate in wet peels.
Residues of fluopicolide found in or on
potatoes are estimated to be in the range
of 0.2 ppm to 0.25 ppm following
directed soil application. Using the
highest estimated value of residues
found in or on potato and the theoretical
concentration factor of 4.0X for potato
processed waste (in accordance with
EPA’s Residue Chemistry Test
Guidelines), EPA has determined that a
tolerance of 1.0 ppm is appropriate for
residues on potato, processed waste.
Additionally, EPA has revised the
commodity terminology to potato,
processed potato waste in order to
reflect the preferred designation.

V. Conclusion

Therefore, tolerances are established
for residues of fluopicolide, 2,6-
dichloro-N-[[3-chloro-5-
(trifluoromethyl)-2-
pyridinyllmethyl|benzamide, in or on
potato, processed potato waste at 1.0
ppm; and vegetable, tuberous and corm,
subgroup 1C at 0.3 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections

subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 29, 2014.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is

amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.1n §180.627, revise the following
entries in the table in paragraph (a) to
read as follows:

§180.627 Fluopicolide; tolerances for
residues.

(a) * *x %
Commodit Parts per
Y million
Potato, processed potato waste 1.0
Vegetable, tuberous and corm,
subgroup 1C .....cceiiiiiee 0.3

* * * * *
[FR Doc. 2014-18458 Filed 8—-5-14; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0904; FRL-9912-92]
Bifenazate; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of bifenazate in
or on multiple commodities which are
identified and discussed later in this
document including tolerances with
regional restrictions for timothy hay and
timothy forage. In addition, this
regulation removes existing tolerances
on “‘fruit, pome, group 11"’ “vegetable,
fruiting, group 8 and existing time-
limited tolerances for “timothy, forage”
and “timothy, hay” that are superseded



45694

Federal Register/Vol. 79, No. 151/ Wednesday, August 6, 2014/Rules and Regulations

by this action. The Interregional
Research Project Number 4 (IR—4)
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
August 6, 2014. Objections and requests
for hearings must be received on or
before October 6, 2014, and must be
filed in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2010-0904, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Lois
Rossi, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; main telephone
number: (703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance

regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab 02.ipl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2010-0904 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before October 6, 2014. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2010-0904, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at
http://www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of Wednesday,
]uly 6, 2011 (76 FR 39358) (FRL-8875—
6), EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.

346a(d)(3), announcing the filing of a
pesticide petition (PP1E7847) by the
Interregional Research Project Number 4
(IR—4), IR—4 Project Headquarters, 500
College Road East, Suite 201W,
Princeton, NJ 08540. The petition
requested that 40 CFR 180.572 be
amended by establishing tolerances for
residues of bifenazate: Hydrazine
carboxylic acid, 2-(4-methoxy-[1,1’-
biphenyl]-3-yl)-methylethyl ester in or
on fruit, pome, group 11-10 at 0.75
parts per million (ppm); herb, subgroup
19A dried leaves, except chervil, dried
and chive, dried, at 140 ppm; herb,
subgroup 19A, fresh leaves at 30 ppm;
timothy, forage at 140 ppm; timothy,
hay at 120 ppm; and vegetable, fruiting,
group 8-10 at 2.0 ppm. That document
referenced a summary of the petition
prepared by Chemtura Corporation, the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has revised
the proposed tolerance level and
corrected the commodity definition for
certain commodities, and revised the
tolerance expression for bifenazate. The
reasons for these changes are explained
in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to ‘“‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
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aggregate exposure for bifenazate
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with bifenazate follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Bifenazate has low acute toxicity for
the oral, dermal and inhalation routes of
exposure. For subchronic oral
exposures, the dog is the most sensitive
species. For chronic oral exposures, the
dog and the rat are equally sensitive.

Subchronic and chronic studies in
rats and dogs indicate that the liver and
hematopoietic system (spleen and bone
marrow with associated hematological
findings) are the primary target organs
in these species. Additional toxicity was
seen in the kidney (dogs following
chronic exposure) and adrenal cortex
(male rats following subchronic
exposure). Decreases in body weight,
body-weight gain, and food
consumption were also associated with
liver and hematopoietic system toxicity
in several studies.

In the rat developmental toxicity
study, the maternal effects consisted of
clinical signs of toxicity, decreased body
weight and body-weight gains, and
reduced food consumption at the mid-
dose. Increases in early fetal resorptions
occurred at the same doses that caused
maternal toxicity. In the rabbit
developmental toxicity study, there
were no maternal or developmental
effects up to the highest dose tested
(HDT). In the 2-generation rat
reproduction study, the parental effects
occurred at the mid-dose and consisted
of decreased body weight and body-

weight gains. There were no
reproductive or offspring effects up to
the HDT.

In the acute neurotoxicity study,
treatment related effects were seen only
at the HDT, and consisted of decreased
motor activity (rearing in females; center
time in both sexes). In the subchronic
neurotoxicity study, effects were also
only seen at the HDT (34.5 milligrams/
kilogram/day (mg/kg/day) and consisted
of decreased landing foot splay (males),
decreased fore- and hindlimb grip
strength (males), decreased motor
activity measurements consisting of
center times (females) and rearing
activity (both sexes). The level of
concern (LOC) for neurotoxicity in the
bifenazate database is low however
because;

e The observed effects are well
characterized;

e They occur only at the highest
doses tested; and

e They are protected for by the
studies used in the endpoint selection.

There were no observed toxicological
effects in the immunotoxicity study up
to the HDT.

In the mouse carcinogenicity study,
males and females were tested up to 225
ppm and 175 ppm, respectively, which
elicited decreased body weight and
body-weight gains in females. In male
mice, there was an increase in the
incidence of liver adenomas only,
which was not considered statistically
significant by pair-wise comparison.
There also was no progression of the
adenomas to carcinomas in males in this
study. A full battery of mutagenicity
studies were negative for mutagenic or
clastogenic activity. Bifenazate is
classified as “not likely” to be
carcinogenic to humans.

Specific information on the studies
received and the nature of the adverse
effects caused by bifenazate as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://

www.regulations.gov in document,
“Bifenazate. Human-Health Risk
Assessment. Section 3 Registration
Request to Add New Uses on Timothy
Forage and Hay; Herb, Subgroup 19A;
and to Expand Existing Uses on Pome
Fruit, Group 11, and Fruiting
Vegetables, Group 8", dated May 15,
2014, page 40 in docket ID number
EPA-HQ-OPP-2010-0904.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for bifenazate used for human
risk assessment is shown in the Table of
this unit.

TABLE—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR BIFENAZATE FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

Point of departure and uncer-
tainty/safety factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Acute dietary (Females 13-49 years of age) ...

NOAEL = 10 mg/kg/day

UFA = 10x aPAD = 0.1 mg/kg/day
UFH = 10x
FQPA SF = 1x

Acute RfD = 0.1 mg/kg/day ....

Prenatal Developmental Tox-
icity—Rats Developmental.

LOAEL = 100 mg/kg/day
based on clinical signs, de-
creased body weight and
food consumption during
the dosing period.
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TABLE—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR BIFENAZATE FOR USE IN HUMAN HEALTH RISK
ASSESSMENT—Continued

Exposure/scenario

Point of departure and uncer-
tainty/safety factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Acute dietary (General population including in-
fants and children).

Chronic dietary (All populations)

Incidental oral short-term (1 to 30 days) and
intermediate-term (1 to 6 months).

Dermal short-term (1 to 30 days) and inter-
mediate-term (1 to 6 months).

Inhalation short-term (1 to 30 days) and inter-
mediate-term (1 to 6 months).

NOAEL = 600 mg/kg/day
UFa = 10x

UFH = 10x

FQPA SF = 1x

NOAEL= 1.0 mg/kg/day
UFA = 10x

UFy = 10x

FQPA SF = 1x

Co-critical Study
NOAEL = 1.5 mg/kg/day
UF4 = 10x

UFH = 10x

FQPA SF = 1x

NOAEL= 0.9 mg/kg/day
UF4 = 10x

UFH = 10x

FQPA SF = 1x

Dermal study. LOAEL = 80
mg/kg/day.

UFA = 10x

UFH = 10x

FQPA SF = 1x

Rat NOAEL = 0.03 mg/L
HEC = 0.0009 mg/L

HED = 0.14mg/kg bw/day
UFA = 3x

UFH = 10x

FQPA SF = 1x

Acute RfD = 6 mg/kg/day .......
aPAD = 6 mg/kg/day

Chronic RfD = 0.01 mg/kg/day
cPAD = 0.01 mg/kg/day

Residential LOC for MOE =
100.

Residential LOC for MOE =
100.

Residential LOC for MOE =
30.

Acute Neurotoxicity Screening
Battery—Rats.

LOAEL = 2,000 mg/kg/day
based on decreased motor
activity (rearing in females).

Chronic toxicity—Dogs.

LOAEL = 8.9/10.4 mg/kg/day
(M/F) based on changes in
hematological and clinical
chemistry parameters, and
histopathology in bone mar-
row, liver, and kidney in the
one-year dog feeding study.

Carcinogenicity Study-Mouse.

LOAEL = 15.4 (M) mg/kg/day
based on hematology pa-
rameters and possibly kid-
ney weights.

90-Day Subchronic—Dogs.

LOAEL = 10.4 mg/kg/day
based on based upon
changes in hematological
parameters in both sexes,
increased bilirubin in the
urine in males, increased
absolute and relative liver
weight in females and liver
histopathological effects in
both sexes.

21-Day Dermal toxicity—Rat.

LOAEL = 400 mg/kg/day
based on decreased body
weight in females, de-
creased food consumption
in both sexes, increased
urinary ketones, increased
urinary protein, increased
urinary specific gravity, and
decreased urinary volume
in both sexes, and in-
creased incidence of extra
medullary hematopoiesis in
the spleen in both sexes.

28-Day Inhalation Toxicity—
Rat LOAEL = 0.075 mg/L
(M/F) on dried red material
around the nose in females,
lower body weights and
body-weight gains, de-
creased food consumption,
decreased heart and thy-
mus weights in females, in-
creased incidences of mild
brown pigmentation of the
spleen, and minimal to mild
degeneration of the olfac-
tory epithelium within nasal
levels lll, IV, and V.

Cancer (Oral, dermal, inhalation)

Bifenazate is classified as “not likely to be a human carcinogen”.

Point of departure (POD) = a data point or an estimated point that is derived from observed dose-response data and used to mark the begin-
ning of extrapolation to determine risk associated with lower environmentally relevant human exposures. Reference Dose = RfD. Male/Female =
(M/F). FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day
= milligram/kilogram/day. MOE = margin of exposure. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢
= chronic). RfD = reference dose. UF = uncertainty factor. UF, = extrapolation from animal to human (interspecies). UFy = potential variation in
sensitivity among members of the human population (intraspecies). Human Equivalent Concentration (HEC) where HEC Calculations for Short-
and Intermediate-term Residential Exposure: Assume residents will be exposed for 24 hrs/day and 7 days/week: HEC = NOAEL.ay * (daily dura-
tion of exposure.nima/daily duration of exposurenuman) * (days/week of exposureanima/days/week of exposurenuman) * RDDR.

e HEC = 0.03 mg/L * (6/24) * (5/7) * 0.175 = 0.00094 mg/L.
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Human Equivalent Dose (HED). HED’s route-to-route extrapolation converts human and animal values from mg/L concentrations to mg/kg oral-
equivalent doses. The equation uses a single conversion factor to account for default body weights and respiratory volumes. An activity factor is
used to account for increased exposure resulting from increased respiration. Using the HEC calculated (based upon terminal airway inflammation
in males), a conversion of the inhalation concentration to a dose (mg/L to mg/kg/day) was conducted as follows:

e Human-Equivalent Dose (HED, mg/kg/day) = Dose (systemic HEC value, mg/L) x A x CF (L/hr/kg) x D (hours) x AF = mg/kg

Where: A = absorption: Ratio of deposition and absorption in respiratory tract compared to absorption by the oral route. CF = conversion Fac-
tor; a L/hr/kg factor which accounts for respiratory volume and body weight for a given species and strain. D = duration; duration of daily animal
or human exposure (hours). AF = activity Factor; animal default is 1. The residential human equivalent dose for bifenazate is calculated as fol-

lows:

¢ Residential HED: (0.0009 mg/L) x 1 x 6 x 8 x 1 = 0.135 mg/kg/day.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to bifenazate, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
bifenazate tolerances in 40 CFR 180.572.
EPA assessed dietary exposures from
bifenazate in food as follows:

i. Acute exposure. In conducting the
acute dietary exposure assessment EPA
used the Dietary Exposure Evaluation
Model—Food Consumption Intake
Database (DEEM—-FCID, ver. 3.16),
which incorporates consumption
information from the United States
Department of Agriculture’s (USDA’s)
National Health and Nutrition
Examination Survey, What We Eat in
America, (NHANES/WWEIA). This
dietary survey was conducted from 2003
to 2008.

As to residue levels in food, the acute
analysis for the general population,
including infants and children, was
unrefined and used tolerance-level
residues and 100 PCT. The acute
analysis for females 13 to 49 years old
was highly refined and incorporated
data from the USDA’s Pesticide Data
Program (PDP), crop field trial data, and
PCT estimates. DEEM (ver. 7.81) default
processing factors were assumed for all
commodities excluding apple juice,
grape juice, and wine/sherry. The
processing factors for these commodities
were reduced to 1.0, based on data from
processing studies.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the DEEM-FCID, ver. 3-16
which incorporates consumption
information from the USDA NHANES/
WWEIA; 2003-2008. As to residue
levels in food, the chronic dietary
exposure analysis for all population
subgroups was partially refined and
used tolerance-level residues and PCT
estimates. DEEM default processing
factors were assumed for all
commodities excluding apple juice,
grape juice, and wine/sherry. The
processing factors for these commodities
were reduced to 1.0 based on data from
processing studies.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
classified bifenazate as “not likely” to

be a human carcinogen. Therefore, a
dietary exposure assessment for the
purpose of assessing cancer risk was not
conducted.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

e Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

e Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

e Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

The Agency used PCT information as
follows:

Maximum PCT estimates were used in
the acute dietary risk assessment:
Almonds: 10%; apples: 5%; apricots:
10%; beans, green: 2.5%; caneberries:
30%; cantaloupes: 2.5%; cherries: 5%;
cucumbers: 5%; grapefruit: 5%; grapes:
20%; nectarines: 10%; oranges: 2.5%;
peaches: 20%; pears: 30%; pecans:

2.5%; peppers: 10%; pistachios: 2.5%;
plums/prunes: 20%; potatoes: 5%;
pumpkins: 5%; squash: 2.5%;
strawberries: 65%; tomatoes: 10%;
walnuts: 5%; and watermelon: 2.5%.

The following average PCT estimates
were used in the chronic dietary risk
assessment: Almonds: 5%; apples: 5%;
apricots: 5%; beans, green: 1%;
caneberries: 25%; cantaloupes: 1%;
cherries: 2.5%; cucumbers: 2.5%;
grapefruit: 5%; grapes: 10%; nectarines:
5%; oranges: 1%; peaches: 10%; pears:
15%; pecans: 1%; peppers: 5%;
pistachios: 2.5%; plums/prunes: 5%;
potatoes: 5%; pumpkins: 2.5%; squash:
1%; strawberries: 45%; tomatoes: 5%;
walnuts: 2.5%; and watermelon: 1%.

In most cases, EPA uses available data
from USDA/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and the
National Pesticide Use Database for the
chemical/crop combination for the most
recent 6—7 years. EPA uses an average
PCT for chronic dietary risk analysis.
The average PCT figure for each existing
use is derived by combining available
public and private market survey data
for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is less than
one. In those cases, 1% is used as the
average PCT and 2.5% is used as the
maximum PCT. EPA uses a maximum
PCT for acute dietary risk analysis. The
maximum PCT figure is the highest
observed maximum value reported
within the recent 6 years of available
public and private market survey data
for the existing use and rounded up to
the nearest multiple of 5%.

The Agency believes that the three
conditions discussed in Unit II1.C.1.iv.
have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
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several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which bifenazate may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for bifenazate in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of bifenazate.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST) model and the
dry bean application scenario (highest
registered/proposed use rate) and the
Screening Concentrations in Ground
Water (SCI-GROW) model, the
estimated drinking water concentrations
(EDWGs) of bifenazate acute exposures
are estimated to be 37.3 ppb for surface
water and 0.014 ppb for ground water.

For chronic exposures for non-cancer
assessments are estimated to be 11.2
ppb for surface water and 0.014 ppb for
ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model.

For acute dietary risk assessment, the
water concentration value of 37.3 ppb
was used to assess the contribution to
drinking water.

For chronic dietary risk assessment,
the water concentration of value 11.2
ppb was used to assess the contribution
to drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Bifenazate is currently registered for
the following uses that could result in
residential exposures: Ornamental
plants, including bedding plants,
flowering plants, foliage plants, bulb
crops perennials, trees, and shrubs. EPA
assessed residential exposure using the
following assumptions: There is a

potential for short-term dermal and
inhalation exposures by homeowners
applying bifenazate. Intermediate-term
exposures are not likely because of the
intermittent nature of applications by
homeowners.

The residential handler exposure
assessment estimates dermal and
inhalation exposures for individuals
using bifenazate on residential
ornamentals. The quantitative exposure/
risk assessment developed for
residential handlers is based on the
following scenarios:

i. Mixing/loading/applying liquids
with manually-pressurized handwand,

ii. Mixing/loading/applying liquids
with hose-end sprayer,

iii. Mixing/loading/applying liquids
with backpack, and

iv. Mixing/loading/applying liquids
with sprinkler can.

Unit exposure values and estimates
for area treated were taken from the
2012 Residential SOPs: Gardens and
Trees. An aggregate risk index (ARI) was
used since the LOGs for dermal
exposure (100) and inhalation exposure
(30) are different. The target ARI is 1;
therefore, ARIs of less than 1 result in
risk estimates of concern. The ARI was
calculated as follows.

o Aggregate Risk Index (ARI) =1 +
[(Dermal LOC + Dermal MOE) +
(Inhalation LOC + Inhalation MOE)]

Short-term risk estimates for
residential handlers are greatest for
exposure scenarios ‘“‘hose-end sprayer”
and “‘backpack” resulting in ARIs of 80
and 66, respectively. Short-term dermal
and inhalation risk estimates to
residential handlers do not exceed
EPA’s LOC for all scenarios. All the
ARIs are above 1 and do not exceed the
Agency’s LOC for all scenarios.

Short-term dermal exposure and risk
from residential post-application have
been assessed for bifenazate under the
following scenarios, routes of exposure
and lifestages:

e Gardens and Trees: adults (dermal)
and children 6 to less than or equal 11
years old (dermal).

These lifestages are not the only
lifestages that could be potentially
exposed for these post-application
scenarios; however, the assessment of
these lifestages is health protective for
the exposures and risks for any other
potentially exposed lifestages. All adult
and children dermal post-application
risk estimates for exposure to treated
trees and gardens are not of concern
(MOEs > 100). Details of assumptions
and factors the Agency applied in
residential and residential post-
application exposure assessments are
detailed in the 2012 Residential SOPs at

http://www.epa.gov/pesticides/science/
residential-exposure-sop.html.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found bifenazate to share
a common mechanism of toxicity with
any other substances, and bifenazate
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that bifenazate does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA SF. In applying this provision,
EPA either retains the default value of
10X, or uses a different additional safety
factor when reliable data available to
EPA support the choice of a different
factor.

2. Prenatal and postnatal sensitivity.
The prenatal and postnatal toxicology
database for bifenazate includes rat and
rabbit developmental toxicity studies
and a 2-generation reproduction toxicity
study in rats. In the rat developmental
toxicity study, the maternal effects
consisted of clinical signs of toxicity,
decreased body weight and body-weight
gains, and reduced food consumption at
the mid-dose. Increases in early fetal
resorptions occurred at the same doses
that caused maternal toxicity. In the
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rabbit developmental toxicity study,
there were no maternal or
developmental effects up to the HDT. In
the 2-generation rat reproduction study,
the parental effects occurred at the mid-
dose and consisted of decreased body
weight and body-weight gains. There
were no reproductive or offspring effects
up to the HDT.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database for bifenazate
is complete.

ii. There is evidence of neurotoxicity
in the bifenazate database. The level of
concern for neurotoxic effects in
children is low however because

e The observed effects are well
characterized;

e They occur only at the highest
doses tested; and

e They are protected for by the
studies used in the endpoint selection.

iii. There is no evidence that
bifenazate results in increased
susceptibility in in utero rats or rabbits
in the pre- or postnatal developmental
studies or in young rats in the 2-
generation reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The exposure databases are sufficient to
determine the nature and magnitude of
the residue in food and water. For acute
exposure for the general population and
chronic exposure, the dietary exposure
analyses are unlikely to underestimate
exposure as they incorporated tolerance-
level residues, 100 PCT for acute
exposure, PCT for chronic exposure,
and modeled drinking water estimates.
For acute analysis for females 13 to 49
years, the dietary analysis is unlikely to
underestimate exposure as PDP, crop
field trial data, PCT estimates and
modeled drinking water estimates were
utilized.

EPA made conservative (protective)
assumptions in the ground water and
surface water modeling used to assess
exposure to bifenazate in drinking
water. The dietary food and drinking
water exposure assessments will not
underestimate the potential exposures
for infants and children. The residential
use (ornamentals) is not expected to
result in post-application exposure to
infants and children as well as
incidental oral exposure of toddlers.
The post-application exposure
assessments are based upon the
residential SOPs, which are based upon
reasonable worst-case assumptions and
are not expected to underestimate risk.
These assessments will not

underestimate the exposure and risks
posed by bifenazate.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the aPAD and cPAD. For
linear cancer risks, EPA calculates the
lifetime probability of acquiring cancer
given the estimated aggregate exposure.
Short-, intermediate-, and chronic-term
risks are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
bifenazate will occupy <1.9% of the
aPAD for children 1 to 2 years old, the
population group receiving the greatest
exposure. The acute dietary exposure
estimates are not of concern to EPA
(<100% aPAD) for the general U.S.
population and all population
subgroups

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to bifenazate from
food and water will utilize 74% of the
cPAD for children 1 to 2 years old the
population group receiving the greatest
exposure. Based on the explanation in
Unit III.C.3., regarding residential use
patterns, chronic residential exposure to
residues of bifenazate is not expected.

3. Short- and intermediate-term risks.
Short- and intermediate-term aggregate
exposures take into account short- and
intermediate-term residential exposures
plus chronic exposure to food and water
(considered to be a background
exposure level). Bifenazate is currently
registered for uses that could result in
short- and intermediate-term residential
exposures.

The short- and intermediate-term
toxicological PODs for bifenazate are the
same for each route of exposure.
Therefore, for residential exposure
scenarios, only short-term exposures
were assessed, and are considered to be
protective of intermediate-term
exposure and risk.

It was appropriate to aggregate
postapplication dermal exposures with
dietary (food and water) exposures. The
dermal postapplication exposure to
gardens and ornamentals scenario is the
residential exposure scenario with the
greatest risk estimate for both adults and
children 6 < 11 years old; therefore, the
exposure estimates for this scenario are

protective of any other exposure
scenarios.

For the adult and children 6 <11
years old short- and intermediate-term
aggregate risk assessment, the MOE
approach was used to estimate aggregate
exposures as there are different PODs
for oral and dermal routes of exposure
but the LOC are the same. The chronic
dietary exposure estimate for Adults 20—
49 years old and Children 6—12 years
old were used in the aggregate risk
estimate for adults and children 6 <11
years old, respectively.

All of the adult and children 6 <11
years old chronic dietary + dermal
aggregate risk estimates do not exceed
EPA’s LOC (MOEs = 100).

4. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
bifenazate (classified as “not likely” to
be a human carcinogen) is therefore not
expected to pose a cancer risk to
humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to bifenazate
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodologies
are available to enforce the tolerance
expression.

For plant commodities, high-
performance liquid chromatography
with oxidative coulometric
electrochemical detector (HPLC/ELCD)
Method UCC-D2341 is available as a
primary enforcement method for the
combined residues of bifenazate and its
metabolite D3598. The method has been
forwarded to the United States Food and
Drug Administration (FDA) for
inclusion in the Pesticides Analytical
Manual, Volume II (PAM II). The limit
of quantification (LOQ) and limit of
detection (LOD) of Method UCC-D2341
are 0.01 and 0.005 ppm, respectively. In
addition, a liquid chromatographic
system with tandem mass spectrometers
(LC-MS/MS) method (NCL ME 245) was
recently submitted as a confirmatory
method and has been forwarded to FDA.

For livestock commodities, HPLC
methods with fluorescence detection or
ELCD are available as primary methods
for the enforcement of tolerances for
residues of bifenazate and its regulated
metabolites in livestock matrices. The
methods have undergone a successful
validation by the Agency and have been
forwarded to FDA for inclusion in PAM
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II. In addition, the LC-MS/MS Method
NCL ME 259 was recently submitted as
a confirmatory method, and this method
was also forwarded to FDA. The
validated LOQ was 0.01 ppm for each
analyte. The LOD was reported as 0.005
m.
The methods may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

There are currently no established
Codex MRLs for bifenazate in/on herbs,
and timothy forage and hay. Codex
MRLs are established for pome fruits
(0.7 ppm), chili peppers (3 ppm), sweet
peppers (2 ppm) and tomato (0.5 ppm),
but not for other members of Vegetable,
fruiting, group 8-10.

The U.S. is establishing a tolerance for
Vegetable, fruiting, group 8-10 at 4.0
ppm for residues of bifenazate (and its
metabolite). There is an existing U.S.
tolerance of 2 ppm for Vegetables,
fruiting, crop, group 8. This tolerance
was established in 2003 prior to the
implementation of the Organization for
Economic Co-Operation and
Development (OECD) calculation
procedures. In 2007 Codex established
the MRLs for chili peppers, sweet
peppers and tomato and relied on the
U.S. field trial data. Codex chose not to
establish a group tolerance for the
fruiting vegetables but instead
established separate Codex MRLs for
tomato, peppers and chili peppers using
the highest observed residue approach.
The approach taken by Codex is not in
line with how the U.S. establishes crop
group tolerances. Further, using the

OECD calculation procedures and based
on data from bell and non-bell pepper
studies conducted in the U.S., and
tomato studies conducted in Canada
and the U.S. results in the
recommended tolerance of 4.0 ppm.

EPA is establishing the U.S. tolerance
for residue in or on pome fruit at 0.7
ppm, in harmonization with the
established Codex MRL.

C. Revisions to Petitioned-For
Tolerances

After reviewing supporting data and
information, EPA modified certain
elements of the petition as proposed in
the notice of filing, as follows:

1. EPA corrected the proposed
commodity definitions, “Herb, subgroup
19A, fresh leaves” and “Herb, subgroup
19A, dried leaves, except chervil, dried
and chive, dried” to read ‘“Herb
subgroup 19A, except chervil and
chive” to specify crop coverage and for
accuracy and consistency in naming of
commodities.

2. Using the OECD tolerance-
calculation procedures, the Agency
modified proposed tolerance levels for
certain commodities as follows:

i. A proposed tolerance at 140 ppm
for “Herb, subgroup 19A, dried leaves,
except chervil, dried and chive, dried”
was established for ‘““Herb, subgroup
19A, except chervil and chive” at 300
ppm, and

ii. A proposed tolerance at 140 ppm
on timothy, forage, was established at
200 ppm (tolerance with regional
registrations), and a proposed tolerance
of 120 ppm on timothy, hay, was
established at 150 ppm (tolerance with
regional registrations).

3. As petitioned-for, EPA is
establishing tolerances with regional
registrations for timothy, forage and
timothy, hay for regional use in two
counties, Eureka and Humboldt, in the
State of Nevada. Applications of
bifenazate can only be made to timothy
that is intended for use as horse feed.
Livestock feedstuffs are not derived
from the proposed crops of the subject
petition, except for timothy. The Agency
is removing existing time-limited
tolerances established for bifenazate
under section 18 emergency exemptions
for timothy, forage and timothy, hay at
50 ppm and 150 ppm, respectively, as
they are superseded by this action.

4. As previously stated, the U.S.
tolerance for Vegetable, fruiting, group
8-10 is being changed to 4.0 ppm. This
is based the use of the OECD calculation
procedures on data from bell and non-
bell pepper studies conducted in the
United States, and tomato studies
conducted in Canada and the United
States.

In addition, the Agency is revising the
tolerance expressions for bifenazate
tolerances in order to conform to current
EPA policy as follows:

5. 40 CFR §180.572(a)(1) is revised to
read as follows: Tolerances are
established for residues of bifenazate (1-
methylethyl 2-(4-methoxy[1,1’-
biphenyl]-3-yl)hydrazinecarboxylate)
including its metabolites and
degradates, in or on the commodities
listed in the following table.
Compliance with the tolerance levels
specified are to be determined by
measuring only the sum of bifenazate
and its metabolite, diazinecarboxylic
acid, 2-(4-methoxy-[1,1-biphenyl]-3-yl),
1-methylethyl ester, (calculated as the
stoichiometric equivalent of bifenazate)
in or on food commodities, and

6. The tolerance expression for 40
CFR §180.572(a)(2) is modified as
follows: Tolerances are established for
residues of bifenazate (1-methylethyl 2-
(4-methoxy[1,1’-biphenyl]-3-yl)
hydrazinecarboxylate) including its
metabolites and degradates, in or on the
commodities listed in the following
table. Compliance with the tolerance
levels specified are to be determined by
measuring only the sum of bifenazate
and its metabolites diazinecarboxylic
acid, 2-(4-methoxy-[1,1"-biphenyl]-3-yl),
1-methylethyl ester; 1,1’-biphenyl, 4-ol;
and 1,1’-biphenyl, 4-oxysulfonic acid
(calculated as the stoichiometric
equivalent of bifenazate) in or on food
commodities.

V. Conclusion

Therefore, tolerances are established
for residues of bifenazate (1-methylethyl
2-(4-methoxy[1,1’-biphenyl]-3-
yl)hydrazinecarboxylate) including its
metabolites and degradates, in or on
Herb subgroup 19A, except chervil and
chive at 300 ppm, Timothy, forage at
200 ppm, Timothy, hay at 150 ppm,
Fruit, pome, group 11-10 at 0.7 ppm
and Vegetable, fruiting, group 8-10 at
4.0 ppm. In addition, this regulation
removes existing tolerances on “fruit,
pome, group 11” “vegetable, fruiting,
group 8” and existing time-limited
tolerances for “timothy, forage” and
“timothy, hay” that are superseded by
this action.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
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has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology

Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 21, 2014.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.572 is amended as
follows:

m a. Revise the introductory text in
paragraph (a)(1);

m b. Alphabetically add commodities to
the table in paragraph (a)(1);

m c. Remove from the table in paragraph
(a)(1) the entries for “Fruit, pome, group
11" and “‘Vegetable, fruiting, group 8”;
m d. Revise the introductory text in
paragraph (a)(2);

m e. Remove and reserve paragraph (b);
and

m f. Add paragraph (c) to read as
follows:

§180.572 Bifenazate; tolerance for
residues.

(a) General. (1) Tolerances are
established for residues of bifenazate (1-
methylethyl 2-(4-methoxy[1,1’-
biphenyl]-3-yl)hydrazinecarboxylate)
including its metabolites and
degradates, in or on the commodities
listed in the following table.
Compliance with the tolerance levels
specified are to be determined by
measuring only the sum of bifenazate
and its metabolite, diazinecarboxylic
acid, 2-(4-methoxy-[1,1’-biphenyl]-3-yl),
1-methylethyl ester, (calculated as the

stoichiometric equivalent of bifenazate)
in or on the following food

commodities:
Commodity P%ritlﬁ opner
Frui*t, pome, ;roup 11—’;0 * *0.7
Her*b, subgro:lp 19A, e:(cept * *
chervil and chive ..................... 300
Veg*etable, er*Jiting, gro;p 8-10 * *4.0

(2) Tolerances are established for
residues of bifenazate (1-methylethyl 2-
(4-methoxy[1,1-biphenyl]-3-yl)
hydrazinecarboxylate) including its
metabolites and degradates, in or on the
commodities listed in the following
table. Compliance with the tolerance
levels specified are to be determined by
measuring only the sum of bifenazate
and its metabolites diazinecarboxylic
acid, 2-(4-methoxy-[1,1’-biphenyl]-3-yl),
1-methylethyl ester; 1,1’-biphenyl, 4-ol;
and 1,1’-biphenyl, 4-oxysulfonic acid
(calculated as the stoichiometric
equivalent of bifenazate) in or on the

following food commodities:
* * * * *

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. Tolerances with regional
registration, as defined in § 180.1(1), are
established for residues of bifenazate (1-
methylethyl 2-(4-methoxy[1,1’-
biphenyl]-3-yl)hydrazinecarboxylate)
including its metabolites and
degradates, in or on the commodities
listed in the following table.
Compliance with the tolerance levels
specified are to be determined by
measuring only the sum of bifenazate
and its metabolite, diazinecarboxylic
acid, 2-(4-methoxy-[1,1’-biphenyl]-3-yl),
1-methylethyl ester, (calculated as the
stoichiometric equivalent of bifenazate)
in or on the following food

commodities:
Commodit Parts per
Y million
Timothy, forage .......cccccoeevevieeenen. 200
Timothy, hay ......cccocvivciiiiiiicen, 150
* * * * *

[FR Doc. 2014—-18041 Filed 8-5—14; 8:45 am]
BILLING CODE 6560-50—-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 228
[EPA-R06-OW-2014-0234; FRL-9914-59-
Region 6]

Ocean Dumping: Cancellation and
Modification of Final Site Designations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) today cancels the final
designation of two Ocean Dredged
Material Disposal Sites (ODMDSs)
located in the Gulf of Mexico near the
Houma Navigational Canal (HNC) and
near the Mississippi River Gulf Outlet
(MRGO) Canal, Louisiana. Both sites are
EPA-approved ocean dumping sites for
the disposal of suitable dredged
material. This final action is being taken
because there is no clear future need for
the sites. Additionally, EPA is
modifying the period of use, use
restriction, and name of the Homeport
Project ODMDS located in the Gulf of
Mexico offshore of Port Aransas, Texas.
DATES: This Final Rule is effective on
September 5, 2014.

ADDRESSES: The EPA established a
docket for this action under Docket No.

EPA-R06-0W-2014-0234. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Publicly available docket materials
are available electronically through
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Jessica Franks, Ph.D., Marine and
Coastal Section (6WQ-EC),
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733, telephone
(214) 665—8335, fax number (214) 665—
6689; email address franks.jessica@
epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Potentially Affected Persons
II. Background
III. Final Action
IV. Responses to Comments
V. Administrative Review
1. Executive Order 12886
2. Paperwork Reduction Act
3. Regulatory Flexibility Act, as Amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996
4. Unfunded Mandates Reform Act
5. Executive Order 13132: Federalism
6. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
7. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use Compliance With
Administrative Procedure Act

9. National Technology Transfer

Advancement Act

10. Executive Order 12898: Federal Actions

To Address Environmental Justice in

Minority Populations and Low Income

Populations

I. Potentially Affected Persons

co

Persons potentially affected by this
action include those who seek or might
seek permits or approval by EPA to
dispose of dredged material into ocean
waters pursuant to the Marine
Protection Research and Sanctuaries
Act, 33 U.S.C. 1401 et seq. The Final
Rule would be relevant to persons,
including organizations and government
bodies seeking to dispose of dredged
material in ocean waters offshore of
Terrebonne, Louisiana, the Mississippi
River Gulf Outlet Canal, Louisiana, and
Corpus Christi, Texas. Currently, the
U.S. Army Corps of Engineers (Corps)
and other persons with permits to use
designated sites offshore Terrebonne,
Louisiana, the Mississippi River Gulf
Outlet Canal, Louisiana, and Corpus
Christi, Texas would be most impacted
by this final action. Potentially affected
categories and persons include:

Category

Examples of potentially regulated persons

Federal government ...........cccocoeeiiiiiecneenn.

Industry and general public
State, local and tribal governments ...........

USACE Civil Works and O & M projects; other Federal agencies, including the Department of De-
fense.

Port authorities, marinas and harbors, shipyards and marine repair facilities, berth owners.

Governments owning and/or responsible for ports, harbors, and/or berths, Government agencies re-
quiring disposal of dredged material associated with public works projects.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding persons likely to
be affected by this action. For any
questions regarding the applicability of
this action to a particular entity, please
refer to the contact person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section.

II. Background

Section 102(c) of the Marine
Protection, Research, and Sanctuaries
Act (MPRSA) of 1972, as amended, 33
U.S.C. 1401 et seq., gives the
Administrator of EPA the authority to
designate sites where ocean disposal
may be permitted. On October 1, 1986,
the Administrator delegated the
authority to designate ocean disposal
sites to the Regional Administrator of
the Region in which the sites are
located. These cancellations and

modification are being made pursuant to
that authority.

The EPA Ocean Dumping Regulations
promulgated under MPRSA (40 CFR
Chapter I, Subchapter H, § 228.11) state
that modifications in disposal site use
which involve withdrawal of disposal
sites from use or permanent changes in
the total specified quantities or types of
wastes permitted to be discharged to a
specific disposal site will be made by
promulgation in this part 228. These site
cancellations and modification of types
of wastes permitted to be discharged to
a specific disposal site are being
published as final rulemaking in
accordance with §228.11(a) of the
Ocean Dumping Regulations, which
permits the withdrawal of designated
disposal sites from use or changes in the
total specified quantities or types of
wastes permitted to be discharged to a
specific disposal site based upon

changed circumstances concerning use
of the site.

II1. Final Action

The final cancellation of the
designations of these sites is needed as
a housekeeping measure. In essence,
these ODMDSs either are no longer a
suitable disposal option or have no
foreseeable need. The Houma ODMDS is
now partially occupied by the Houma
Navigational Canal. The U. S. Corps of
Engineers has re-aligned the Cat Island
Pass portion of the HNC several times
since the construction of this federal
navigation channel in order to retain a
channel segment that requires little
maintenance dredging due to the natural
hydrodynamics in the vicinity. This
particular portion of the HNC Cat Island
Pass channel is characterized by an area
of deeper water (erosional zone) that is
moving westwards. Once this deeper
water erosional zone has moved far
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enough west from the Corps’ channel
alignment that area of the channel
begins to shoal (becomes a depositional
zone). To avoid increased maintenance
dredging costs, the Corps re-aligns this
portion of the channel westwards to
“keep up” with the deeper water zone
as it continues to migrate westwards.
The Houma ODMDS is located on the
west side of this channel, and the
deeper water zone has migrated into the
ODMDS boundaries. The Houma
ODMDS has not been used for more
than twenty (20) years. Instead, dredged
material from the HNC has been used
beneficially under section 404 of the
Clean Water Act on the two (2) single
point discharge (SPD) sites located
within the ODMDS. It is the Corps
intention to continue this practice. As
such, this type of placement is excluded
by definition from regulation by
MPRSA. De-designation of the Houma
ODMDS will allow the Corps to expand
the beneficial use of dredged material
for the creation of durable islands for
seasonal bird nesting areas regulated
under section 404 of the Clean Water
Act.

The Mississippi River-Gulf Outlet
(MRGO) ODMDS is no longer needed.
On June 5, 2008 the Assistant Secretary
of the Army for Civil Works forwarded
the Final MRGO Deep-Draft De-
authorization Report to Congress
officially de-authorizing the MRGO from
the Gulf Intercoastal Water Way (GIWW)
to the Gulf of Mexico as a federal
navigation project. The report also
authorized the construction of a rock
closure structure across MRGO which
was completed in late July 2009.

The modification of the period of use
and use restriction on the Homeport
Project ODMDS is needed to change the
use of the site to include suitable
dredged material from the greater
Corpus Christi, Texas vicinity over an
indefinite period of time. The Homeport
Project ODMDS was designated to
provide a disposal area for placement of
suitable construction dredge material
from the U.S. Navy’s Homeport Project
at Corpus Christi/Ingleside, Texas. The
Homeport Project never materialized
and therefore, the ODMDS was never
used. Use of the ODMDS was limited to
suitable dredged material from the
Homeport Project over a 50 year period.
There is a need for placement of
construction dredged material from the
Corpus Christi Channel Channel
Improvement Project (CIP) as described
in the Final Environmental Impact
Statement (FEIS) for the Corpus Christi
Ship Channel Channel Improvements
Project Corpus Christi and Nueces Bays
Nueces and San Patricio Counties,
Texas published in April 2003. Based

on the FEIS, suitable dredged material
will be placed beneficially in the
location of the Homeport Project
ODMDS under section 404 of the Clean
Water Act (CWA). CWA section 404 has
jurisdiction in the Territorial Sea or
coastal waters from the baseline to three
(3) nautical miles seaward. Because the
Homeport Project ODMDS is located
beyond the boundary of the Territorial
Sea and in the open ocean, the CWA
section 404 does not have jurisdiction.
As a result there is a need to change the
use restriction placed on the Homeport
Project ODMDS to include suitable
dredged material from the greater
Corpus Christi, Texas vicinity. Since
dredged material placement at this
ODMDS is expected to be an on-going
process over many years, the period of
use is being changed to continuing use.
EPA is also changing the name of the
Homeport Project ODMDS to Corpus
Christi New Work ODMDS. The current
name is no longer applicable since it
was the name of the project at the time
the ODMDS was designated.

IV. Responses to Comments

The proposed rule was published in
the Federal Register on April 21, 2014,
as docket number EPA-R06—OW-2014—
0234. The comment period closed on
June 5, 2014. The EPA received two
comments on the proposed rule from
two entities. These comments are
responded to here.

1. Request for Geographic Coordinates

NOAA asked for the geographic
coordinates for the two ODMDS being
cancelled. The Houma Navigation
Channel ODMDS is bounded by the
following coordinates (North American
Datum from 1927): 29°0522.3” N.,
90°34’43” W.; 29°02°17.8” N.,
90°34’28.4” W.; 29°02’12.6” N.,
90°3527.8” W.; 29°05’30.8” N.,
90°3527.8” W.

The Mississippi River Gulf Outlet
ODMDS is bounded by the following
coordinates (North American Datum
from 1927): 29°32’35” N., 89°12’38” W_;
29°29’21” N., 89°08’00” W.; 29°24'51”
N., 88°5923” W.; 29°24’28” N.,
88°59’39” W.; 29°28’59” N., 89°08"19”
W.; 29°32’15” N., 89°12’57” W.

2. Comment Regarding NHPA Section
106 Consultation

The Choctaw Nation of Oklahoma
requested to be a consulting party under
Section 106 of the National Historic
Preservation Act for the portion of the
project in Louisiana under Section 106.

The cancellation of the Houma
ODMDS and Mississippi River Gulf
Outlet ODMDS do not have the
potential to effect historic resources

listed on or eligible for listing on the
National Register. Cancelation of these
sites by this Notice does not authorize
any action or ground disturbance
activities which would have the
potential to effect resources. Therefore,
Section 106 review is not necessary for
this action.

V. Administrative Review
1. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993) EPA must
determine whether the regulatory action
is ‘significant,”” and therefore subject to
office of Management and Budget
(OMB) review and other requirements of
the Executive Order. The Order defines
“significant regulatory action” as one
that is likely to lead to a rule that may:

(a) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way, the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or Tribal governments or
communities;

(b) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(c) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof: Or

(d) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This final rule should have minimal
impact on State, local, or Tribal
governments or communities.
Consequently, EPA has determined that
this final rule is not a ““significant
regulatory action” under the terms of
Executive Order 12866.

2. Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 3501 et seq., is intended to
minimize the reporting and
recordkeeping burden on the regulated
community, as well as to minimize the
cost of Federal information collection
and dissemination. In general, the Act
requires that information requests and
record-keeping requirements affecting
ten or more non-Federal respondents be
approved by OMB. Since the final rule
would not establish or modify any
information or recordkeeping
requirements, but only clarifies existing
requirements, it is not subject to the
provisions of the Paperwork Reduction
Act.
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3. Regulatory Flexibility Act, as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

This final rule will not impose any
requirements on small entities. The
modification of the Homeport Project
ODMDS broadens the use of the site
providing an additional option for
dredged material placement in the
Corpus Christi, Texas vicinity. The
removal of the Houma ODMDS will
allow for the beneficial use of dredged
material under CWA Section 404 for the
creation of bird islands. The closing of
the Mississippi River Gulf Outlet
Navigation Channel was mandated by
Congress and therefore the associated
ODMDS is no longer needed.

For these reasons, the Regional
Administrator certifies, pursuant to
section 605(b) of the RFA, that the final
rule will not have a significant
economic impact on a substantial
number of small entities.

4. Unfunded Mandates Reform Act

This final rule contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA) of 1995 (Pub. L.
104—4) for State, local, or tribal
governments or the private sector that
may result in estimated costs of $100
million or more in any year. It imposes
no new enforceable duty on any State,
local or tribal governments or the
private sector nor does it contain any
regulatory requirements that might
significantly or uniquely affect small
government entities. Thus, the
requirements of section 203 of the
UMRA do not apply to this final rule.

5. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications. ““Policies that have
federalism implications” are defined in
the Executive Order to include

regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132.

6. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘meaningful and timely input by
Tribal officials in the development of
regulatory policies that have Tribal
implications.” This final rule does not
have Tribal implications, as defined in
Executive Order 13175.

7. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This Executive Order (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
EPA must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by EPA.
This final rule is not subject to the
Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because
EPA does not have reason to believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

8. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use Compliance With
Administrative Procedure Act

This final rule is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not a significant

regulatory action under Executive Order
12866.

9. National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. This final rule does not
involve technical standards. Therefore,
EPA is not considering the use of any
voluntary consensus standards.

10. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and Low
Income Populations

Executive Order 12898 (59 FR 7629)
directs Federal agencies to determine
whether the Final Rule would have a
disproportionate adverse impact on
minority or low-income population
groups within the project area. The
Final Rule would not significantly affect
any low-income or minority population.

List of Subjects in 40 CFR Part 228

Environmental protection, Water
pollution control.

Dated: July 18, 2014.
Samuel Coleman,
Deputy Regional Administrator, Region 6.

In consideration of the foregoing, EPA
amends part 228, chapter I of title 40 of
the Code of Federal Regulations as
follows:

PART 228—CRITERIA FOR THE
MANAGEMENT OF DISPOSAL SITES
FOR OCEAN DUMPING

m 1. The authority citation for part 228
continues to read as follows:

Authority: 33 U.S.C. 1412 and 1418.
m 2. Section 228.15 is amended by:
m a. Removing and reserving paragraphs
()(1) and (j)(4);
m b. Revising paragraph (j)(16)
introductory text; and
m c. Revising paragraphs (j)(16)(v) and
()(16)(vi).

The revisions read as follows:

§228.15 Dumping sites designated on a
final basis.
* * * * *

(') * * *

(16) Corpus Christi New Work
ODMDS, Corpus Christi, Texas.

(v) Period of Use: Continuing use.

(vi) Restrictions: Disposal shall be
limited to suitable dredged material
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from the greater Corpus Christi, Texas
vicinity. Disposal shall comply with
conditions set forth in the most recent
approved Site Management and
Monitoring Plan.

* * * * *

[FR Doc. 2014-18619 Filed 8-5—14; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[WC Docket Nos. 10-90, 14-58; FCC 14—
98]

Connect America Fund, ETC Annual
Reports and Certifications

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) finalizes decisions to use
on a limited scale Connect America
funding for rural broadband
experiments in price cap areas that will
deploy new, robust broadband to
consumers. The Commission will use
these rural broadband experiments to
explore how to structure the Phase II
competitive bidding process in price
cap areas and to gather valuable
information about interest in deploying
next generation networks in high-cost
areas.

DATES: Effective September 5, 2014,
except for the application process and
reporting requirements that contain new
or modified information collection
requirements that will not be effective
until approved by the Office of
Management and Budget. The
Commission will publish a document in
the Federal Register announcing OMB
approval.

FOR FURTHER INFORMATION CONTACT:
Alexander Minard, Wireline
Competition Bureau, (202) 418—7400 or
TTY: (202) 418-0484.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order in WC Docket Nos. 10-90,
14-58; FCC 14-98, adopted on July 11,
2014 and released on July 14, 2014. The
full text of this document, including all
appendices, is available for public
inspection during regular business
hours in the FCC Reference Center,
Room CY-A257, 445 12th Street SW.,
Washington, DC 20554. Or at the
following Internet address: http://
transition.fcc.gov/Daily Releases/Daily
Business/2014/db0714/FCC-14-
98A1.pdf. The Further Notice of

Proposed Rulemaking (FNPRM) that
was adopted concurrently with the
Report and Order will be published
elsewhere in the Federal Register.

I. Introduction

1. Today the Commission takes
further steps to implement the Connect
America Fund to advance the
deployment of voice and broadband-
capable networks in rural, high-cost
areas, including extremely high-cost
areas, while ensuring that rural
Americans benefit from the historic
technology transitions that are
transforming our nation’s
communications services. The
Commission finalizes decisions to use
on a limited scale Connect America
funding for rural broadband
experiments in price cap areas that will
deploy new, robust broadband to
consumers. The Report and Order
(Order) establishes a budget for these
experiments and an objective, clear cut
methodology for selecting winning
applications, building on the record
from the Tech Transitions FNPRM, 79
FR 11366, February 28, 2014. The
Commission describes the application
process and announces that formal
applications must be submitted by 90
days from release of the Order. The
Commission will use these rural
broadband experiments to explore how
to structure the Phase II competitive
bidding process in price cap areas and
to gather valuable information about
interest in deploying next generation
networks in high-cost areas.

II. Discussion

2. The Commission explained in the
Tech Transitions Order, 79 FR 11327,
February 28, 2014, that it must “ensure
that all Americans benefit from the
technology transitions, and that it gains
data on the impact of technology
transitions in rural areas, including
Tribal lands, where residential
consumers, small businesses and anchor
institutions, including schools, libraries
and health care providers, may not have
access to advanced broadband services.’
In the Order, the Commission adopts
certain parameters and requirements for
the rural broadband experiments that
will assist us with accomplishing these
goals. The Commission expects these
experiments to provide critical
information regarding which and what
types of parties are willing to build
networks that will deliver services that
exceed our current performance
standards for an amount of money equal
to or less than the support amounts
calculated by the adopted Phase II
Connect America Cost Model. In
addition to gathering information

s

relevant to broader questions implicated
by technology transitions, the
Commission expects these experiments
also will inform key decisions that the
Commission will be making in the
coming months regarding the Connect
America Fund. The experiments will
not delay implementation of Connect
America Phase II or further reforms for
rate-of-return carriers. The Commission
still expects to implement the offer of
model-based support to price cap
carriers in the coming months, and it
will resolve how the Connect America
Fund will address the challenges of
providing service to the most remote,
difficult to serve areas of the country. In
addition, in the coming months, the
Commission expects to be considering
near-term reforms for rate-of-return
carriers, based on the record it will
shortly receive in response to the recent
Connect America Fund FNPRM, 79 FR
39196, July 9, 2014, while it continues
to develop a Connect America Fund for
those carriers.

3. The Commission adopts a budget of
$100 million for funding experiments in
price cap areas focused on bringing
robust, scalable broadband networks to
residential and small business locations
in rural communities that are not served
by an unsubsidized competitor that
offers voice and Internet access
delivering at least 3 Mbps downstream/
768 kbps upstream. As explained in
detail below, the funding will be
available to serve locations in both high-
cost and extremely high-cost areas,
thereby advancing our implementation
of both Phase II and the Remote Areas
Fund. The Commission also determines
the objective methodology for selecting
projects among the applications it
receives for the experiments. Given the
manner in which the Commission has
structured the budget and the selection
criteria, it believes that it will be able to
fund a range of diverse projects
throughout the country. Finally, the
Commission outlines the conditions that
entities participating in the experiments
must meet in order to continue to
receive such support, including specific
eligibility, build-out and accountability
requirements, and establish the
measures to ensure compliance with
these conditions.

4. In the Technology Transitions
Order, the Commission noted our desire
to work cooperatively with other
governmental entities to advance our
shared objectives of ensuring access to
broadband services. The Commission
noted that it was “particularly
interested in how States, localities,
Tribal governments, and other non-
federal governmental bodies can
provide assistance, through matching


http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db0714/FCC-14-98A1.pdf
http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db0714/FCC-14-98A1.pdf
http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db0714/FCC-14-98A1.pdf
http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db0714/FCC-14-98A1.pdf

45706

Federal Register/Vol. 79, No. 151/ Wednesday, August 6, 2014/Rules and Regulations

funds, in-kind contributions or other
regulatory approvals and permits, to
improve the business case for
deployment of next generation
networks.” The Commission will be
monitoring the progress of the selected
projects and hope that they may serve
as case studies for best practices in how
coordinated governmental action can
improve the business case for the
delivery of broadband services in rural,
high-cost areas. The Commission also
seeks comment in the concurrently
adopted FNPRM regarding measures the
Commission could take in the Phase II
competitive bidding process to create
incentives for state and other
governmental entities to contribute
funding to support the extension of
broadband-capable networks.

A. Budget

5. In the Tech Transitions FNPRM, the
Commission sought comment on the
amount of support it should make
available for the rural broadband
experiments. Here, the Commission
adopts a budget of $100 million for
funding experiments. The Commission
previously authorized two rounds of
$300 million Connect America Phase I
funding to quickly bring broadband to
unserved communities in price cap
territories. The Commission now
concludes it is appropriate to provide
another round of funding in price cap
territories that will advance our swift
implementation of Phase II.

6. The Commission concludes that
adopting a budget of $100 million for
these rural broadband experiments will
best balance our priorities and policy
goals. Specifically, this budget should
solicit meaningful interest among a
range of entities that will enable us to
examine, on a limited scale, key policy
questions the Commission identified in
the Tech Transitions Order. The
Commission intends to test on a limited
scale the use of a competitive bidding
process to award support to provide
robust broadband to serve fixed
locations using both wireline and
wireless technologies. Although many
parties claim that the Commission
should maximize the number of
experiments that get funding and
advocate adoption of a budget that
exceeds the $100 million the
Commission adopts today, it notes that
the Commission’s goal is not to fund as
many experiments as possible, but
rather to advance implementation of the
Connect America Fund. The
Commission is mindful of our
commitment not to delay the
implementation of Phase II. It could be
administratively burdensome to oversee
the necessary steps to authorize a large

number of experiments, which likely
would divert Commission resources
from resolving broader policy issues
regarding implementation of the
Connect America Fund in both price
cap and rate-of-return areas. Instead, the
Commission’s goal is to quickly gather
data from submitted formal proposals
about various technologies in different
geographic areas to inform our judgment
as it addresses important policy issues
regarding how to maintain universal
access in rural areas during technology
transitions. The Commission’s expect
that what it learns from the formal
applications and selection process will
inform our decisions in the coming
months as to how to implement a Phase
II competitive bidding mechanism that
will maximize the participation of a
variety of entities and use targeted
funding to expand efficiently the
availability of voice and broadband-
capable infrastructure.

7. Source of Funds. As the
Commission proposed in the Tech
Transitions FNPRM, the funding for the
rural broadband experiments will be
drawn from the Connect America
reserve account, which is projected to
have approximately $220 million in
funding as of the third quarter of 2014
that has not already been allocated to a
specific program. The Commission finds
that using the reserve account to fund
the experiments will help achieve the
goals the Commission set for the
Connect America Fund. Not only are the
experiments themselves designed to
encourage the deployment of robust
networks capable of offering voice and
broadband services to consumers in
high-cost areas, the experiments will
also help the Commission design the
Phase II competitive bidding process
and the Remote Areas Fund to
efficiently achieve this goal throughout
the country. Using unallocated support
from the reserve account will also
ensure that the Commission will not
increase the size of the Universal
Service Fund or Connect America
budget, that it will not increase the
contribution burden on consumers, and
that it will not divert resources from
other universal service programs. The
Commission will consider appropriate
treatment of any unallocated funds in
the future.

B. Support Term

8. The Commission concludes that it
will focus the experiments on projects
seeking 10 years of recurring support,
rather than proposals for projects
seeking one-time support. In the Tech
Transitions Order, the Commission set a
general framework for rural broadband
experiments. The Commission adopted

a support term of “up to ten years” and
indicated that it would accept proposals
for one-time or recurring support.
Subsequently, in April, the Commission
adopted a support term of 10 years for
the competitive bidding process in the
Connect America Fund Order, 79 FR
39164, July 9, 2014. One of the
Commission’s primary objectives for
these experiments is to learn how to
structure a competitive bidding process
for recurring support. The Commission
therefore concludes that soliciting
proposals for projects with the same 10-
year term as will be available to bidders
in Phase I will best inform us regarding
the level of interest among potential
providers in the Phase II competitive
bidding process. Moreover, permitting
entities to define the length of their
support terms would add to the
complexity of administering the
experiments.

C. Eligibility
1. Eligible Areas

9. In the USF/ICC Transformation
FNPRM, 76 FR 78384, December 16,
2011, the Commission proposed that
census blocks should be the minimum
geographic areas for which support will
be provided through the Phase II
competitive bidding process, and sought
comment on whether using census
tracts, bidder-defined groups, or another
approach would best meet the needs of
bidders in the competitive bidding
process. A number of commenters
expressed a preference for using the
same census blocks that are subject to
the offer of model-based support for the
Phase II competitive bidding process. In
the Tech Transitions Order, the
Commission concluded that proposals
for rural broadband experiments in
price cap territories would be
entertained at the census tract level,
with funding provided only for
locations in eligible census blocks as
determined by the Connect America
Cost Model. The Commission did so
because it was concerned that making
larger geographic areas, such as
counties, the minimum geographic area
for an experimental proposal potentially
could deter participation in this
experiment from smaller providers.
Census blocks where the model
calculated an average cost that exceeded
the likely extremely high-cost threshold
were not excluded from eligibility,
allowing applicants to submit proposals
to serve locations in these areas if they
determined it was economically feasible
to do so with the assurance of support.

10. The rural broadband experiments,
in addition to providing robust last-mile
broadband service to consumers in rural
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communities, will be used to test a
potential competitive bidding process
for Phase II, providing us the
opportunity to make any adjustments
that may be necessary before full-scale
implementation in Phase II. Based on
our review of the expressions of interest,
the Commission now concludes that
these objectives will best be realized by
accepting rural broadband experiment
proposals in price cap areas at both the
census tract level and the census block
level. The Commission recognizes that
some parties may be able to submit cost-
effective proposals that would
encompass all of the eligible census
blocks within a tract, and it continues
to encourage these parties to file such
proposals. For entities whose current
operations do not allow them to design
projects on this scale that make business
sense, the Commission waives the
requirement to file proposals at the
census tract level. By accepting
proposals at the census block level, the
Commission hopes to provide greater
flexibility to parties and encourage a
greater number of entities to participate
in the rural broadband experiments. For
example, smaller entities may not be
able to serve areas as large as census
tracts, but would be interested in
submitting proposals for smaller
neighborhoods that they may already be
well positioned to serve. Permitting
applicants to aggregate census blocks
themselves, rather than having to work
within the pre-defined framework of
census tracts, will encourage greater
participation among these entities.
Moreover, this approach provides an
opportunity for entities to engage in an
incremental expansion into neighboring
areas, allowing parties to leverage
economies of scale to provide
broadband in an efficient manner that
benefits consumers. Finally, allowing
rural broadband experiment proposals
on the census block level will help us
determine whether the census block
approach that the Commission proposed
to use for the Phase II competitive
bidding process is administratively
feasible and straightforward for both
Commission staff and applicants.

11. Proposals must be for census
blocks eligible for funding in the rural
broadband experiments with a cost per
location exceeding the Connect America
Phase II funding threshold ($52.50), but
below the extremely high-cost threshold
($207.81), and not served by an
unsubsidized competitor offering voice
service and Internet access providing 3
Mbps downstream/768 kbps upstream
as identified by the National Broadband
Map. The Commission requires
applicants to commit to serving the total

number of price cap locations in a given
census block. For instance, if a census
block has 100 total locations, with 50 of
those locations eligible for funding, an
entity must commit to serve 100
locations, with the understanding that
the support amount determined by the
cost model covers only those 50 eligible
locations. Entities also may choose to
include additional locations in adjacent
census blocks where the average cost
per location exceeds the extremely high-
cost threshold if they determine that it
is economically feasible to do so with
the support they are requesting for the
eligible census block.

12. In the Tech Transitions FNPRM,
the Commission sought comment on
whether to allow applicants to propose
to serve partially-served census blocks,
which are not eligible for the offer of
model-based support to price cap
carriers because they are also served by
an unsubsidized competitor. After
reviewing the record, the Commission
concludes that the complexity of
implementing such an approach would
likely delay implementation of the
experiments. As NCTA notes, allowing
entities to bid on partially-served census
blocks would likely substantially
increase the challenges of administering
the experiments, given the lack of a
reliable source of data on broadband
availability below the census block
level. Further, CenturyLink observes
that allowing partially-served blocks
would require the Commission to adjust
model-based support amounts and
conduct a challenge process. Because
doing so would add complexity and
time, as well as divert Commission
attention and resources, the
Commission declines to allow
applicants to propose to serve partially-
served census blocks. Our focus for the
experiments at this point is to advance
the deployment of next generation
networks to areas unserved by an
unsubsidized competitor as quickly and
efficiently as possible and to understand
how the Phase II competitive bidding
process should be best fashioned.
Allowing applicants to bid on partially-
served census blocks would pose a
number of administrative burdens on
Commission staff, and the potential
obstacles to conducting sub-census
block challenges for these experiments
outweigh the marginal benefits.

13. The Commission also decides that
it will accept rural broadband
experiment proposals only from entities
that seek to provide service in price cap
territories. Over the coming months, the
Commission will be focused on
reviewing the record it will shortly
receive regarding near term and longer
term reforms to develop a Connect

America Fund for rate-of-return carriers.
The Commission believes it is prudent
to focus our efforts on these issues,
rather than confronting the many
difficult issues associated with the
potential implementation of rural
broadband experiments in rate-of-return
areas.

14. The Commission sought comment
in the Tech Transitions FNPRM on
whether to adjust the offer of support for
a Phase II state-level commitment if
rural broadband experiment funding is
awarded prior to the offer of model-
based support to price cap carriers. A
number of commenters supported this
proposal. The Commission adopts this
approach, concluding that it furthers
our policy of not providing duplicative
support in a given area. Specifically,
once winning bidders are identified, the
Wireline Competition Bureau (the
Bureau) will remove the relevant census
blocks from the list of eligible census
blocks and make additional census
blocks available by raising the extremely
high-cost threshold so as to maintain the
overall the Phase II budget. The
Commission also determines that it will
exclude any area funded through the
rural broadband experiments from the
Phase II competitive bidding process.

15. The Commission concludes that
areas served by competitive eligible
telecommunications carriers (ETCs) will
be eligible for support in the rural
broadband experiments. The
Commission notes that it received a
number of expressions of interest from
competitive affiliates of rate-of-return
carriers operating out of region in price
cap territories, and it recognizes that
these carriers may be interested in
submitting rural broadband experiment
proposals, alone or in partnership with
other entities. The Commission is
interested in learning the extent of
interest among competitive ETCs to
provide fixed voice and broadband
services to the home with recurring
support, using both wireline and
wireless technologies.

16. The Commission has concluded
that competitive ETCs awarded support
through the Phase II competitive
bidding process will cease to receive
legacy phase-down support for those
specific areas upon receiving their
Phase II support. This rule will apply to
participants in the rural broadband
experiments, given the rural broadband
experiments represent the first step of
implementing a competitive bidding
process for Phase II support in price cap
territories. The Commission believes it
is important to implement the measures
that the Commission has already
adopted for the Phase II competitive
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bidding process to the extent possible in
these experiments.
2. Applicant Eligibility

17. The Commission concluded in the
Tech Transitions Order that it would
encourage participation in the rural
broadband experiments from a wide
range of entities—including competitive
local exchange carriers, electric utilities,
fixed and mobile wireless providers,
WISPs, State and regional authorities,
Tribal governments, and partnerships
among interested entities. The
Commission was encouraged to see the
diversity in the expressions of interest
submitted by interested parties. Of the
more than 1,000 expressions of interest
filed, almost half were from entities that
are not currently ETCs, including
electric utilities, WISPS, and agencies of
state, county or local governments.

18. The Commission reminds entities
that they need not be ETCs at the time
they initially submit their formal
proposals for funding through the rural
broadband experiments, but that they
must obtain ETC designation after being
identified as winning bidders for the
funding award. As stated in the Tech
Transitions Order, the Commission
expects entities to confirm their ETC
status within 90 days of the public
notice announcing the winning bidders
selected to receive funding. Any
winning bidder that fails to notify the
Bureau that it has obtained ETC
designation within the 90 day timeframe
will be considered in default and will
not be eligible to receive funding for its
proposed rural broadband experiment.
Any funding that is forfeited in such a
manner will not be redistributed to
other applicants. The Commission
concludes this is necessary so that it can
move forward with the experiments in
a timely manner. However, a waiver of
this deadline may be appropriate if a
winning bidder is able to demonstrate
that it has engaged in good faith to
obtain ETC designation, but has not
received approval within the 90-day
timeframe.

19. The Commission sought comment
in the Tech Transitions FNPRM on
whether to adopt a presumption that if
a state fails to act on an ETC application
from a selected participant within a
specified period of time, the state lacks
jurisdiction over the applicant, and the
Commission will address the ETC
application. Multiple commenters
supported this proposal. The
Commission now concludes that, for
purposes of this experiment, if after 90
days a state has failed to act on a
pending ETC application, an entity may
request that the Commission designate it
as an ETC, pursuant to section 214(e)(6).

Although the Commission is confident
that states share our desire to work
cooperatively to advance broadband,
and it expects states to expeditiously
designate qualified entities that have
expressed an interest in providing voice
and broadband to consumers in price
cap areas within their states, the
Commission also recognizes the need to
adopt measures that will provide a
pathway to obtaining ETC designation
in situations where there is a lack of
action by the state.

3. Three Types of Experiments

20. The $100 million budget for the
rural broadband experiments in price
cap territories will be divided into three
separate categories: $75 million for
projects meeting very high performance
standards; $15 million for projects
meeting specified minimum
performance standards that exceed the
Commission’s current standards; and
$10 million for projects dedicated to
serving extremely high-cost locations.
Below, the Commission outlines the
performance standards that entities
interested in participating in the rural
broadband experiments must meet or
exceed in order to be considered for
funding in each category.

21. The Commission stated in the
Tech Transitions Order that its focus for
the rural broadband experiments was to
deploy robust, scalable networks in
rural areas not served by an
unsubsidized competitor offering voice
service and Internet access that delivers
3 Mbps downstream/768 kbps upstream.
To test whether providers are willing
and able to deliver services with
performance characteristics in excess of
the current minimum standards that
price cap carriers accepting model-
based support are required to offer to all
funded locations, the Commission will
require all recipients of funding in the
rural broadband experiments to offer, at
a minimum, at least one standalone
broadband service plan more robust that
the Commission’s current standard of 4
Mbps downstream/1 Mbps upstream to
all locations within the selected census
blocks, with a specific amount of usage
at a price no higher than the reasonable
comparability benchmarks for voice
service and broadband service, and that
meets defined quality standards. The
extent to which parties file formal
proposals committing to meet these
standards in the rural broadband
experiments might provide information
relevant for the decisions the
Commission expects to make in the
coming months regarding proposals set
forth in the Connect America Fund
FNPRM.

22. Given the number of providers
that submitted expressions of interest
for projects of significant size to deploy
fiber to the premises, and to ensure that
our budget permits the selection of
several such projects to ensure diversity,
the Commission makes the largest
amount of funding—$75 million—
available for projects seeking to meet
very high performance standards. These
projects must propose to deploy a
network capable of delivering 100 Mbps
downstream/25 Mbps upstream, while
offering at least one service plan that
provides 25 Mbps downstream/5 Mbps
upstream to all locations within the
selected census blocks. Recipients must
provide usage and pricing that is
reasonably comparable to usage and
pricing available for comparable
wireline offerings (i.e., those with
similar speeds) in urban areas, and
latency no greater than 100 milliseconds
(ms).

23. The Commission will make $15
million available for projects where the
provider would offer at least one service
plan that provides 10 Mbps
downstream/1 Mbps upstream to all
locations within the selected census
blocks. This service plan also must offer
at least a 100 GB usage allowance, no
more than 100 ms of latency, and meet
the reasonable comparability
benchmarks for the pricing of voice and
broadband.

24. The Commission also is interested
in learning more about the extent of
provider interest in serving extremely
high-cost census blocks, as defined by
the Connect America Cost Model. The
Commission will make $10 million
available for projects exclusively in
such areas that propose to offer services
delivering 10 Mbps downstream/1 Mbps
upstream, with 100 GB of usage and a
price that meets our reasonable
comparability benchmarks. Projects
seeking funding in this category must
propose to serve all the locations within
the extremely high-cost block or blocks
on which the applicant bids. These
projects also must propose to serve only
extremely high-cost census blocks; a
project will not become eligible for this
category if it proposes to serve one
extremely high-cost census block as part
of a larger project to serve other eligible
census blocks. The Commission expects
to receive a number of creative
proposals that will inform us as to the
types of technologies that entities can
most efficiently deploy to serve
extremely high-cost areas, while still
meeting the proposed minimum
performance standards. For example,
the Commission hopes to learn more
about interest in the deployment of
various fixed wireless solutions,



Federal Register/Vol. 79, No. 151/ Wednesday, August 6, 2014/Rules and Regulations

45709

including broadband services using TV
white space and/or hybrid solutions that
combine fiber and fixed wireless
technologies to offer broadband services
in extremely high-cost areas.

25. Satellite providers that are
interested in serving extremely high-
cost locations may submit proposals for
participation in the rural broadband
experiments. The Commission
recognizes, however, that these
providers may not be able to satisfy the
100 ms latency standard that it
establishes for the other two groups.
Therefore, the Commission will use
other metrics for voice quality in the
context of these experiments.
Specifically, any winning satellite
provider may satisfy our requirements
for quality of voice service by
demonstrating it can provide voice
service that meets a Mean Opinion
Score (MOS) of four or greater.

D. Selection Methodology and Bidding
Process

1. Selection Criteria

26. In the Tech Transitions FNPRM,
the Commission sought comment on
four types of selection criterion for the
rural broadband experiments and
proposed that cost-effectiveness should
be the primary criteria in evaluating
which applications to select. The
Commission noted that one potential
measure of cost-effectiveness is whether
the applicant proposes to serve an area
for an amount less than model-based
support.

27. Based on further consideration
and our review of the record, the
Commission concludes that it should
select winning bidders based on
objective measures of cost-effectiveness,
rather than using a more complicated
scheme of weighting or scoring
applications on multiple dimensions.
Because the Commission has structured
our selection process to choose
experiments from three separate
categories, it expects to select a diversity
of projects in terms of geography and
technologies. Recognizing unique
challenges in serving Tribal lands, the
Commission provides a bidding credit
for entities that propose projects that
will serve only Tribal census blocks,
which will have the effect of making
such projects more cost-effective
relative to proposals from other entities.
Rather than using subjective criteria to
evaluate the financial and technical
qualifications of each applicant before
selection, the Commission requires
selected applicants to submit additional
information demonstrating that they
have the technical and financial
qualifications to successfully complete

their proposed projects within the
required timeframes.

28. The Commission concludes that it
should use cost-effectiveness to select
applications, and it will calculate this
measure in two ways for different
categories of applications. As detailed
below, for those applications proposing
to serve census blocks identified by the
Connect America Cost Model as eligible
for Phase II support, the Commission
will compare requested amounts to
model-based support amounts. For
applications proposing to serve only
census blocks the model identifies as
“extremely high-cost,” for which there
is no model-determined level of
support, the Commission will select
applications based on the lowest-cost
per location. The Commission finds that
using these objective, straightforward,
and easily measurable criteria will best
meet our goals to efficiently distribute
support in these experiments and to test
on a limited scale a competitive bidding
process that can be implemented
quickly to inform our decisions
regarding how to design the Phase II
competitive bidding mechanism. The
Commission sought comment in the
Tech Transitions FNPRM on ways to
leverage non-Federal governmental
sources of funding, but the record was
insufficient for us to determine how best
to implement measures that would
create incentives for non-Federal
governmental entities to assist in
advancing universal service. The
Commission seeks more focused
comment in the concurrently adopted
FNPRM on the use of bidding credits in
the Phase II competitive bidding process
that will occur after the offer of model-
based support to price cap carriers.

29. Many commenters agree that cost-
effectiveness should be the primary, or
even only, criterion in evaluating which
applications to select, although some
commenters advocate for an approach
that would select winning bidders based
on the lowest cost per location without
comparison to model-based support.
The Commission concludes that it
should use cost-effectiveness—defined
as requested dollars per location
divided by model-based support per
location—to select applications in
categories one and two. The
Commission recognizes that it could
potentially extend the availability of
broadband-capable networks to more
locations if it were to use only lowest-
cost per location to select projects in all
three groups. In addition to using our
limited budget for these rural broadband
experiments efficiently, however, the
Commission also hopes to select
projects in a variety of geographic areas.
Using lowest-cost alone would likely

result in selecting proposals for
experiments with similar cost
characteristics—specifically, those areas
that just barely meet the threshold for
being “high-cost.” By selecting winning
bidders based on the ratio of requested
support to support calculated by the
cost model, the Commission expects to
award funding to projects in areas with
varying cost profiles, with greater
geographic diversity, which will be
informative to our consideration of the
impact of technology transitions in
different parts of the country. Moreover,
comparing the amounts bid to the
model-determined support will enable
us to test the use of the cost model for
purposes of setting reserve prices for
future implementation of the Phase II
competitive bidding process.

30. Some commenters suggest that the
Commission should measure cost-
effectiveness in relation to broadband
speeds. The Commission concludes that
the approach it adopts today, however—
setting aside the largest portion of our
budget for those projects proposing to
meet very high performance standards—
is a more straightforward method of
encouraging the deployment of robust,
scalable networks in areas that would be
eligible for Phase II support and testing
the extent of interest in deploying such
networks in these areas. Directly
including robustness as a selection
criterion would increase the complexity
of the competitive bidding process by
requiring the Commission to determine
how much of a bidding credit should be
provided for proposals offering service
at different speeds.

31. For purposes of evaluating cost-
effectiveness in comparison to the
model, among applicants in each of the
first two experiment categories, the
Commission will calculate the ratio of
requested support per location to
model-based support per location in the
census blocks the applicant proposes to
serve. First, the Commission will divide
the total amount of support requested
for each proposal by ten so it can
compare proposals to annual model-
based support amounts. Then the
Commission will calculate each
proposal’s requested support per
location and divide that number by the
model-based support per location. Using
these ratios, the Commission will rank
the proposals from the lowest to highest
in each category—where the lowest ratio
indicates the greatest cost-
effectiveness—and select those projects
with the lowest ratio within the $75
million budget for the first category of
projects, and within the $15 million
budget for the second category of
projects.
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32. As discussed above, support
recipients are required to offer the
requisite service to the total number of
locations in the census blocks that they
propose to serve, but may choose to add
some locations in adjacent census
blocks with costs above the extremely
high-cost threshold. The Commission
anticipates that there may be areas in
which a provider can cost-effectively
provide service in extremely high-cost
census blocks that are adjacent to
funded census blocks. To encourage
entities to do so, the Commission will
permit applicants that commit to serve
locations in extremely high-cost census
blocks (which receive no model-based
support) to add these locations to the
calculation of their requested support
per location for the project. The effect of
including these extremely high-cost
locations would be to lower the support
per location of the project and improve
the overall cost-effectiveness.

33. For purposes of evaluating
proposals in category three, the
Commission will calculate the cost per
location, and rank these applications on
a dollar requested per location basis,
from lowest to highest. The Commission
will select projects based on the lowest
cost per location, until the budget is
exhausted. Parties that submit proposals
for both category one or two along with
a proposal for category three may
identify their category three proposal as
contingent on their being a winning
bidder for a category one or two
proposal. In that case, a party that
would otherwise be selected in category
three based on its cost-effectiveness
score, but that fails to win for a category
one or two proposal, would not win;
instead, the next most cost-effective
proposal in category three would be
selected.

34. No census block will receive
support from more than one proposal.
Accordingly, once a proposal has been
selected, any other proposals that would
cover any of the census blocks in the
selected proposals will no longer be
eligible. The Commission does not
anticipate that our evaluation criteria
will result in ties among winners, but if
two or more applications result in
identical rankings of cost-effectiveness,
the Commission will select the project
that proposes to serve the most locations
if the budget would not permit funding
all the tied proposals. If more than one
tied proposal includes the same census
block, the Commission would select the
project that proposes to serve the most
locations. In the unlikely event that tied
and overlapping proposals serve the
identical number of locations, the
Commission will select the supported
project randomly.

2. Measures To Ensure Diversity of
Projects

35. Given our interest in testing how
a variety of entities use Connect
America funds in various geographic
locations, and deploy different types of
technologies, the Commission finds that
it will be advantageous to award
support to a diverse group of projects
within the $100 million budget. Below,
the Commission adopts certain
measures that aim to ensure that the
projects funded through the rural
broadband experiments bring robust
broadband networks to the widest range
of price cap areas possible.

36. Funding Limits. There has been a
wide variety in the funding amounts
requested by interested entities. To
preclude one entity or one project from
exhausting the entire budget, the
Commission places limits on the
amount of funding that each project and
each entity can receive. With these
limits, the Commission balances our
interest in permitting multiple projects
and entities to receive funding, with our
interest in learning from projects that
request varying levels of support. By
adopting these per project and per entity
limits and deciding to award support
based on cost-effectiveness compared to
the model determined support, the
Commission expects that the projects
that ultimately win support will be
geographically diverse.

37. First, the Commission adopts
project limits for each experiment
category it adopts above to ensure that
it awards support to multiple projects
within each category. The Commission
places a limit of $20 million per project
for those projects submitted to the very
high performance standards category, a
limit of $7.5 million per project for
those projects submitted to the
minimum performance standards
category, and a limit of $5 million per
project for those projects submitted to
the extremely high-cost areas category.
The Commission chooses these numbers
to ensure that it is able to select at least
two projects in each category, to provide
greater diversity.

38. Second, the Commission adopts
an overall limit of $20 million per
entity, including its affiliates. Each
entity and its affiliates will be precluded
from being awarded more than $20
million in support across all three
experiment categories. This limit also
applies in situations where an entity is
in more than one consortium.

39. Service to Tribal Lands. In the
Tech Transitions FNPRM, the
Commission sought comment on
including as a selection criterion
whether applicants propose to offer

high-capacity connectivity to Tribal
lands. Rather than a separate selection
criterion that the Commission would
have to measure against cost-
effectiveness, it now concludes that
using a bidding credit is more consistent
with the type of objective selection
criteria it is adopting for the
experiments and the Commission’s
precedent. This is consistent with our
Connect America Fund FNPRM, which
sought comment on using bidding
credits for service to Tribal lands.

40. For the purposes of the rural
broadband experiments, the
Commission adopts a 25-percent credit
for those seeking support for proposed
experiments that serve only Tribal
census blocks. The credit will
effectively reduce the bid amount of
qualifying experiments by 25 percent for
purpose of comparing it to other bids,
thus increasing the likelihood that
experiments serving Tribal blocks will
receive funding. This credit will be
available with respect to eligible census
blocks located within the geographic
area defined by the boundaries of the
Tribal land. As noted above, the
Commission directs the Bureau to
release the list of census blocks that will
be eligible for this credit in the rural
broadband experiments within 15 days
of releasing this Order. Because the
Commission is focused on swiftly
implementing these experiments, it will
not entertain any proposals to modify
this list.

3. Mechanics of the Bidding Process

41. To participate in the rural
broadband experiments, entities must
submit a formal application to the
Commission. The formal application
must be submitted no later than 90 days
from the release of the Order. As part of
this formal application, entities will be
required to submit confidential bids
requesting a certain amount of support
to serve specified census blocks.
Additionally, entities will be required to
provide information regarding any
agreements or joint bidding
arrangements with other parties,
disclose any ownership interests in or
by Commission-regulated companies,
declare whether their project will serve
only Tribal census blocks, submit a
proposal containing basic information
that would be informative to the general
public and will be released publicly
only if they win support, and certify
that they meet certain threshold
requirements, including being in
compliance with all the statutory and
regulatory requirements and being
financially and technically capable of
meeting the required public interest
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obligations in each area they seek
support.

42. The Commission requires all
entities submitting proposals to utilize a
FCC Registration Number (FRN) to
ensure that each application has a
unique identifier. Any entity that
currently does not have a FRN must first
register with the Commission’s
“Commission Registration System”
(CORES), upon which it will be
assigned a FRN. In the case of multiple
entities forming a partnership to submit
a single bid, the Commission requires
only one entity in the partnership to be
registered with a FRN.

43. Entities must specify the type of
project for which they are submitting a
proposal (i.e., very high performance,
minimum performance, or extremely
high-cost). Entities may choose to
submit multiple proposals in the same
category, as well as different proposals
in multiple categories. However, in
determining who is the winning bidder
for funding in each category, proposals
will only be compared to proposals in
the same category, i.e., a proposal to
serve census blocks with very high
performance service will only be
compared against other proposals in
that category if the applicant chose not
to submit the proposal in another
category. Proposals that do not meet the
criteria for selection in one category will
not be automatically considered in
another group. For example, if an entity
proposes to serve certain census blocks
with very high performance service, but
is not a winning bidder for funding in
that category, that project will not be
considered for funding in the minimum
performance category, even if it might
be a winning bidder for that category.

44. Entities must provide the census
block IDs for each census block they
propose to serve, the number of eligible
locations determined by the model in
each of those blocks, and the total
amount of support they request. The
Commission notes that, even if an entity
is proposing to serve the entire census
tract, it must list the IDs of all the
census blocks within that tract. As
noted above, the Bureau will release the
list of eligible census blocks, the
associated number of locations eligible
for funding in each block, and the
associated amount of support by block.
The amount of funding made available
for any experiment will not exceed the
amount of model-calculated support for
the given geographic area. Applications
with a total request for funding that
exceeds the model-based support
calculation will not be considered.
Therefore, the Commission expects
entities to consult the list released by
the Bureau to ensure that bids on any

group of census blocks do not exceed
the amount of support calculated by the
model to serve those census blocks.

45. The formal proposal should
include background information on the
applicant and its qualifications to
provide voice and broadband service; a
description of the proposed project,
service area, planned voice and
broadband service offerings, and
technology to be used; and the number
of locations, including community
anchor institutions, within the project
area. As the Commission noted in the
Tech Transitions Order, rural areas are
home to a higher proportion of low-
income Americans. The Commission
seeks to learn how providers intend to
serve low-income consumers if they
receive rural broadband experiment
support. Thus, the formal proposal
should include a description of what
Lifeline services the applicant intends
to offer if awarded support, whether it
will have a broadband offering for low-
income consumers, and whether it will
permit qualifying consumers to apply
the Lifeline discount to bundled voice
and data services.

46. The information in the formal
proposal will not be used to select
winning bidders; as discussed above,
winning bidders will be selected solely
on their numerical score. All bids for
the rural broadband experiments will be
considered confidential, and bidders
should not disclose their bids to other
bidders. However, once the Bureau has
issued a public notice listing the
winning bidders, the winning bidders’
proposals will be released to the public.
The Commission concludes that making
the winning bidders’ proposals public
will provide an increased level of
transparency and enable parties outside
the process to hold winning bidders
publicly accountable for not fulfilling
the requirements of the experiments.
However, all other proposals will
remain confidential, pending the
completion of the Phase II competitive
bidding process, in order to prevent
these proposals from affecting a
potential bidder’s behavior in the Phase
IT competitive bidding process.

4. Post-Selection Review

47. The Bureau will issue a public
notice identifying the winning bidders,
as specified above, that may be
authorized to receive support and the
list of census blocks included in their
proposed projects, which are
presumptively unserved by an
unsubsidized competitor. As the
Commission determined in the Tech
Transitions Order, the Bureau then will
conduct a challenge process similar to
the process it used for determining

eligible areas for model-based support.
To the extent that a challenge is granted
in whole or in part, funding for those
locations will be adjusted
proportionately.

48. Technical and Financial Review.
The Bureau will determine whether
each selected applicant has
demonstrated that it has the technical
and financial qualifications to
successfully complete the proposed
project within the required timeframes
and is in compliance with all statutory
and regulatory requirements for the
universal service support that the
applicant seeks. Commission staff will
perform a review to ensure that the
selected applicants meet our
expectations for technical and financial
capability to conduct an experiment
before any support is provided.

49. The Commission has recognized
network security as an imperative in
technology transitions. For broadband
networks across the nation to be
considered advanced, robust, and
scalable, they must also be secure and
resilient in the face of rapidly evolving
cybersecurity threats. Here, the
Commission seeks to promote the
sustainability of rural broadband
through early planning to incorporate
effective cybersecurity risk management
measures. The Commission commits to
support entities selected for these rural
broadband experiments with training
resources and guidance to that end.
Incorporating adequate security early in
the design and throughout the
deployment of broadband networks is
more effective than addressing security
problems retrospectively, and ultimately
lowers costs by hardening networks
against preventable outages and
catastrophic failures that could threaten
the viability of smaller and/or new
market entrants in rural broadband.
Small providers in diverse service areas
play a key role because any point of
weakness in today’s interconnected
broadband ecosystem may introduce
risk into the entire network of
interconnected service providers.
Security improvements reduce risk to
all interconnected service providers,
their customers and the nation as a
whole. The support that the
Commission commits in this Order to
provide to selected applicants is limited
to sharing information and resources
regarding cybersecurity risk
management measures that the selected
applicants may find beneficial as they
plan their deployments. No applicant
will be required to make changes to its
network design or infrastructure based
on such measures, nor will any
applicant be rejected for not addressing
cyber risk management best practices in
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its proposal. The Commission’s
engagement with selected entities
should help inform CSRIC’s ongoing
efforts to remove cybersecurity barriers
for small companies competing in the
broadband services market, but the
Commission will not share any
applicant’s proprietary or sensitive
information related to cybersecurity, or
any cybersecurity information that
would identify the applicant, with
CSRIC or other companies or
government agencies.

50. Within 10 business days of public
notice of winning bidders, the
Commission requires all winning
bidders to provide the most recent three
consecutive years of audited financial
statements, including balance sheets,
net income, and cash flow, and to
submit a description of the technology
and system design used to deliver voice
and broadband service, including a
network diagram, which must be
certified by a professional engineer.
Winning bidders proposing to use
wireless technologies also must provide
a description of spectrum access in the
areas for which the applicant seeks
support. Within 60 days of public notice
of winning bidders, the Commission
requires all winning bidders to submit
a letter from an acceptable bank
committing to issue an irrevocable
stand-by original letter of credit (LOC)
to that entity. Finally, each selected
applicant is required to provide within
90 days of public notice of winning
bidders appropriate documentation of
its ETC designation in all the areas for
which it will receive support and certify
that the information submitted is
accurate. Once the Bureau has
determined that the entity is financially
and technically qualified to receive
experiment support and that the LOC
commitment letter is sufficient, it will
release a public notice stating that the
entity is ready to be authorized for
support. Within 10 business days of this
public notice, the Commission requires
that the winning bidder submit an
irrevocable stand-by original LOC that
has been issued and signed by the
issuing bank along with the opinion
letter from legal counsel that it describes
below. Once the Universal Service
Administrative Company (USAC) has
verified the sufficiency of the LOC and
the opinion letter, the Bureau will issue
a public notice authorizing the entity to
receive its first disbursement.

51. Requirements for Letters of Credit.
The Commission requires a winning
bidder to secure an irrevocable stand-by
original LOC for its winning project
before support will be disbursed. The
Commission’s decision to require
entities to obtain a LOC is consistent

with the requirements it has adopted for
other competitive bidding processes the
Commission has conducted to distribute
Connect America funds, where both
existing providers and new entrants
were required to obtain LOCs. The LOC
must be issued in substantially the same
form as set forth in the model LOC
provided in Appendix A of this Order,
by a bank that is acceptable to the
Commission. As explained below, if an
entity fails to meet the terms and
conditions of the rural broadband
experiments after it begins receiving
support, including the build-out
milestones and performance obligations
the Commission adopts in this Order,
and fails to cure within the requisite
time period, the Bureau will issue a
letter evidencing the failure and
declaring a default, which letter, when
attached by USAC to a LOC draw
certificate, shall be sufficient for a draw
on the LOC to recover all support that
has been disbursed to the entity. Once
the recipient’s support term has ended,
the LOC must remain open and renewed
to secure the amount of support
disbursed for 120 days to allow time to
validate that the rural broadband
experiment recipients have met the
experiment’s public service obligations
and build-out milestones.

52. As the Commission found when it
established Mobility Fund Phase I,
LOCs are an effective means of securing
our financial commitment to provide
Connect America support. LOCs permit
the Commission to protect the integrity
of universal service funds that have
been disbursed and immediately
reclaim support that has been provided
in the event that the recipient is not
using those funds in accordance with
the Commission’s rules and
requirements to further the objectives of
universal service. Moreover, LOCs have
the added advantage of minimizing the
possibility that the support becomes
property of a recipient’s bankruptcy
estate for an extended period of time,
thereby preventing the funds from being
used promptly to accomplish our goals.
These concerns are relevant to both new
entrants and established providers.

53. While our existing accountability
measures help ensure that Connect
America funds are being used to deploy
or sustain broadband and voice-capable
networks, the Commission concludes
that additional measures are necessary
to protect the ability of the Commission
to recover support from parties that fail
to perform. The Commission required
winners of the Mobility Fund Phase I
and Tribal Mobility Phase I auctions to
obtain LOCs, and it sees no reason to
depart from this practice for the rural
broadband experiments. The

Commission continues to view them as
beneficial and our experience has
shown that winning bidders are able to
obtain LOGs.

54. LOC Opinion Letter. Consistent
with our requirements for Mobility
Fund Phase I and Tribal Mobility Fund
Phase I, winning bidders must also
submit with their LOCs an opinion
letter from legal counsel. That opinion
letter must clearly state, subject only to
customary assumptions, limitations, and
qualifications, that in a proceeding
under the Bankruptcy Code, the
bankruptcy court would not treat the
LOC or proceeds of the LOC as property
of the account party’s bankruptcy estate,
or the bankruptcy estate of any other
rural broadband experiment recipient-
related entity requesting issuance of the
LOC under section 541 of the
Bankruptcy Code.

55. Issuing Bank Eligibility. The LOCs
for winning bidders must be obtained
from a domestic or foreign bank meeting
the requirements adopted here for
purposes of the rural broadband
experiments. The criteria the
Commission adopts are largely the same
as the requirements the Commission
adopted for Mobility Fund Phase I and
Tribal Mobility Fund Phase I, although
it adopts several modifications to
enlarge the potential pool of eligible
banks for purposes of these
experiments. First, the Commission
requires that for U.S. banks, the bank
must be among the 100 largest banks in
the U.S. (determined on the basis of
total assets as of the end of the calendar
year immediately preceding the
issuance of the LOC) and must be
insured by the Federal Deposit
Insurance Corporation (FDIC) and for
non-U.S. banks, the bank must be
among the 100 largest non-U.S. banks in
the world (determined on the basis of
total assets as of the end of the calendar
year immediately preceding the
issuance of the LOC, determined on a
U.S. dollar equivalent basis as of such
date). The Commission expands the
pool of eligible banks from the top 50
to the top 100 banks for purposes of
these rural broadband experiments
because it expects the projects to be
small in scale, and thus drawing on the
LOC is unlikely to exhaust the assets of
any bank in the top 100. The
Commission has also seen through our
experience with Mobility Fund Phase I
and Tribal Mobility Fund Phase I that
entities have used a number of banks.
Because the Commission expects that a
number of smaller entities will be
winning bidders and may not have
established relationships with some of
the largest banks, for purposes of these
experiments it finds that it is beneficial
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to increase the number of options from
which they can choose. The
Commission also requires that the
selected U.S. bank have a credit rating
issued by Standard & Poor’s of BBB- or
better (or the equivalent from a
nationally recognized credit rating
agency). For non-U.S. banks, the
Commission requires that the bank has
a branch in the District of Columbia or
other agreed-upon location in the
United States, has a long-term
unsecured credit rating issued by a
widely-recognized credit rating agency
that is equivalent to an BBB- or better
rating by Standard & Poor’s, and that it
issues the LOC payable in United States
dollars. By allowing banks to have a
BBB- rating instead of an A- rating, the
Commission will enlarge the pool of
eligible issuing banks, without
significantly increasing risk to the
universal service fund.

56. To provide more flexibility, the
Commission also concludes that
winning bidders for the rural broadband
experiments may obtain a LOC from
agricultural credit banks in the United
States that serve rural utilities and are
members of the United States Farm
Credit System (which is modeled after
the FDIC). The Commission finds that
Farm Credit System Insurance
Corporation (FCSIC) insurance provides
protection that is equivalent to those
indicated by holding FDIC-insured
deposits. Thus, the agricultural credit
bank must have its obligations insured
by the FCSIC. The agricultural credit
bank must also meet the other
requirements that the Commission has
adopted for U.S. banks, including that
they have a long-term unsecured credit
rating issued by Standard & Poor’s of
BBB- or better (or an equivalent rating
from another nationally recognized
credit rating agency), and that their total
assets are equal to or exceed the total
assets of any of the 100 largest United
States banks. This will permit rural
broadband experiment recipients to
obtain LOCs from, for example, CoBank,
a bank with which many small rural
carriers have a relationship.

57. If a recipient has been issued a
LOC from a bank that is no longer able
to honor the letter of credit at any point
during its support term, that recipient
will have 60 days to secure a LOC from
another issuing bank that meets our
eligibility requirements. The
Commission also reserves the right to
temporarily cease disbursements of
monthly support until the recipient
submits to us a new LOC that meets our
requirements.

58. Value of LOC. When a winning
bidder first obtains a LOC, it must be
equal to the amount of the first

disbursement. Before the winning
bidder can receive additional
disbursements, it must modify or renew
its LOC to ensure that it is valued at the
total amount of money that has already
been disbursed plus the amount of
money that is going to be provided for
the next disbursement. To reduce
administrative costs, a recipient may
choose to renew its LOC on an annual
rather than monthly basis so that it is
valued at the amount of money to be
disbursed in the coming year plus the
total disbursements it has received so
far.

59. Procedure for Drawing on LOC. As
described below, the Bureau will notify
an entity that it has failed to comply
with the terms and conditions of the
rural broadband experiments, including
public interest obligations and build-out
milestones, and will provide an
opportunity for cure before issuing a
finding of default. Once the Bureau has
determined that the entity has
defaulted, the Bureau Chief will send a
letter to the entity to notify it of the
default. USAC will then issue the form
letter attached as Appendix A of this
Order to the issuing bank with the
Bureau Chief’s letter attached, initiating
the draw on the LOC.

60. Costs of Obtaining LOCs. Now that
the Commission has experience with
LOCs in the Mobility Fund Phase I and
Tribal Mobility Fund Phase I auction, it
is confident that winning bidders will
be able to secure LOCs. The
Commission notes that no winning
bidders defaulted in Mobility Fund
Phase I and Tribal Mobility Fund Phase
I auctions because they were unable to
secure a LOC. The Commission
recognizes that banks charge fees for
obtaining LOCs and also may charge
renewal fees. But the Commission finds
that the advantages of LOCs in ensuring
that Connect America support can
quickly be reclaimed to protect the
Universal Service Fund, and that the
support is protected from being
included in a bankruptcy estate,
outweigh the potential costs of LOCs for
the winning bidders. And as the
Commission noted in the USF/ICC
Transformation Order, 76 FR 73830,
November 29, 2011, LOCs are regularly
used in the course of business, and
companies that use existing lenders are
able to use multiple forms of financing.
Moreover, requiring that winning
bidders obtain LOCs that only secure
the sum of money that has been (and
soon will be) disbursed will help
alleviate the cost of the LOCs. The
Commission also notes that applicants
can factor in the costs of LOCs when
submitting their bids.

61. Applicability to All Winning
Bidders. The Commission’s paramount
objective is to establish strong
safeguards to protect against misuse of
the Connect America Fund. The
Commission concludes that requiring all
entities to obtain a LOC is a necessary
measure to ensure that it can recover
support from any recipient that cannot
meet the build-out obligations and
public service obligations of the rural
broadband experiments. The
Commission also agrees with those
commenters that argue that requiring all
recipients to obtain a LOC will ensure
that all recipients are subject to the
same default process if they do not
comply with the experiments’ terms and
conditions.

62. The Commission is not persuaded
by arguments that it should only require
certain entities to obtain LOCs,
particularly recipients that have not met
the Commission’s rules in the past or
cannot meet a specified financial
threshold. Compliance with existing
universal service rules has no bearing
on whether an entity necessarily is
financially qualified to undertake the
obligations of the rural broadband
experiments. Moreover, it is possible
that some of the winning bidders for the
rural broadband experiments may not
have participated in Commission
programs before. The Commission finds
that a LOC provides the safeguard of
allowing the Commission to
immediately take back support if it
turns out that the recipient fails to meet
the requirements. The requirement will
also impress upon all entities
participating in the experiments the
significant undertaking to which they
are committing.

63. Tribal Nations and Tribally-
Owned Applicants. Based on the
Commission’s experience in
implementing LOCs for Mobility Fund
Phase I and Tribal Mobility Fund Phase
I, it recognizes there may be a need for
greater flexibility regarding LOCs for
Tribally-owned or -controlled winning
bidders. In many situations, requiring a
LOC from Tribally-owned entities may
be impractical because Tribal Nations
are subject to various somewhat unique
economic challenges, including the
inability to levy income taxes on their
citizenry and to collateralize their lands.
When title to Tribal lands is vested in
the United States or such lands are
subject to trust restrictions against
encumbrances, Tribal Nations are not in
a position to provide them as collateral
for such a letter of credit. The
Commission finds that such situations
with respect to Tribal Nations are best
handled on a case-by-case basis through
the waiver process.
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64. If any Tribal Nation or Tribally-
owned or -controlled applicant for the
rural broadband experiments is unable
to obtain a LOC, it may file a petition
for a waiver of the LOC requirement.
Waiver applicants must show that the
Tribal Nation is unable to obtain a LOC
because of limitations on the ability to
collateralize its real estate, that rural
broadband experiment support will be
used for its intended purposes, and that
the funding will be used in the best
interests of the Tribal Nation and will
not be wasted. Tribal applicants could
establish this showing by providing, for
example, a clean audit, a business plan
including financials, provision of
financial and accounting data for review
(under protective order, if requested), or
other means to assure the Commission
that the rural broadband experiment is
a viable project. Given the number of
expressions of interest filed by Tribally-
owned or -controlled entities to serve
areas within price cap territories, the
Commission concludes that it will be
manageable to address this situation on
a waiver basis if such entities become
winning bidders.

65. Due Process Concerns. By virtue
of entering into a LOC, the recipient has
notice that the Bureau may choose to
draw on the LOC if it finds that the
recipient has defaulted on its rural
broadband experiment obligations or it
fails to timely replace an expiring LOC.
Because the experiments are purely
voluntary, participants that find that
these terms and conditions are too
burdensome can choose not to
participate. By filing an application to
be authorized for support with the
Commission, an applicant knowingly
accepts that the Bureau can exercise its
right to recover distributed support by
drawing on the LOC in the event of non-
compliance. The Commission also
adopts a process whereby recipients
will have the opportunity for cure if
they later come into compliance with
the terms and conditions of the rural
broadband experiments.

66. Instead of having to bring a legal
action against the recipient if the rural
broadband experiment obligations are
not met after the time for cure has
passed, the LOC allows the Bureau
immediately to reclaim the support. A
LOC merely shifts the risk associated
with non-compliance from the
Commission to the recipient. To the
extent that recipients believe that the
Bureau has unnecessarily drawn on
their LOC, they will have the
opportunity to take recourse through the
regular Commission review process.

67. Moreover, the Commission is not
persuaded that LOCs raise due process
concerns. For a LOC, USAC must

present the proper draw documentation
to the issuing bank demonstrating, inter
alia, that the terms and conditions of the
rural broadband experiments have not
been met. The issuing bank will then
provide USAC with a sum of money
equal to the value of the LOC. As the
Commission discusses above, the
Bureau will release a letter finding
default before USAC draws on the LOC.
Providing for a lengthy process that
would permit recipients to dispute the
Bureau’s findings of default prior to
seeking recovery would unnecessarily
hold up the process of recovering
support disbursed for these rural
broadband experiments.

E. Conditions for Rural Broadband
Experiment Support

68. In the Tech Transitions Order the
Commission stated that funding for the
rural broadband experiments will be
“subject to the applicable requirements
of sections 214 and 254 of the Act and
will be conditioned on complying with
all relevant universal service rules that
the Commission has adopted or may
adopt in the future in relevant
rulemaking proceedings. . .” The
Commission also sought comment on
whether it should adopt any rules or
requirements specific to the rural
broadband experiments. Here, the
Commission adopts several conditions
that winning bidders must meet to
receive rural broadband experiment
support. The conditions the
Commission adopts for the purposes of
these limited experiments are tailored
for ensuring that experiment funds are
used for their intended purpose of
deploying robust networks to high-cost
areas; detecting waste, fraud, and abuse;
and permitting us to quickly gather data
and other information about the
experiments that the Commission can
leverage when making key policy
decisions regarding both universal
service and technology transitions.

1. Build-Out Requirements

69. The Commission requires winning
bidders to meet certain build-out
requirements during their support term.
Consistent with the build-out
requirements the Commission has
already adopted for the Connect
America Fund, it finds that establishing
clearly defined build-out requirements
will ensure that recipients remain on
track to meet their public service
obligations and that Connect America
funds are being used to deploy robust
networks consistent with their intended
purpose.

70. Build-Out Requirements for all
Recipients. As the Commission
discusses above, all recipients of rural

broadband support will receive support
in 120 equal monthly disbursements
over a 10-year support term, consistent
with the support term it has adopted for
the Phase II competitive bidding
process. The support term will begin
with the first disbursement of support
after the entities have been notified that
they are the winning bidders and that
they have met the requirements outlined
above. During this support term, the
recipients will be required to meet
interim build-out requirements
consistent with the build-out
requirements the Commission has
adopted generally for recipients of
Connect America Phase II funding. By
the end of the third year, the recipients
must offer service meeting the public
service obligations the Commission
adopted for the relevant experiment
category to at least 85 percent of the
number of required locations and
submit the required certifications and
evidence. By the end of the fifth year,
the recipients must offer service meeting
the public service obligations the
Commission adopted for the relevant
experiment category to 100 percent of
the number of required locations and
submit the required certifications and
evidence. Recipients must comply with
the terms and conditions of rural
broadband experiment support for the
full 10-year support term.

71. Accelerated Disbursement Option.
Although the Commission adopts the
above build-out requirements for
recipients of the rural broadband
experiments to conform to our existing
requirements for Phase II, based on our
review of the expressions of interest, it
appears that some entities may be in a
position to complete deployment in the
18 to 24 month timeframe. To provide
an additional incentive for parties to
build out their projects quickly so that
the Commission can learn from these
deployments and leverage that
knowledge when making policy
decisions regarding technology
transitions, it also provides the option of
accelerating disbursement of support for
winning bidders in the experiments for
those entities that commit to deploying
to at least 25 percent of the requisite
number of locations within the first 15
months. Entities will be required to
indicate whether they are electing this
option when they submit their
application. If parties elect this option,
the Commission will advance 30
percent of their support upfront, at the
time they are first authorized to receive
funding; the remaining 70 percent will
be provided in 120 equal monthly
installments over the 10-year term.
Parties that elect this option will be
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required to obtain a LOC for the 30
percent advance payment before
funding is authorized. To ensure that
these funds are being used in
accordance with the objectives of the
rural broadband experiments, the
Commission requires that recipients
choosing this option deploy to 25
percent of the number of required
locations and submit the required
certifications and evidence within 15
months of their first disbursement of
support. These recipients then must
meet the same build-out obligations that
are required of all recipients of rural
broadband experiment support (i.e., 85
percent of locations within three years
and 100 percent of locations within five
years).

2. Accountability Requirements

72. In the Tech Transitions Order, the
Commission noted that rural broadband
experiment support will be conditioned
on complying with all relevant
universal service fund rules including
reporting requirements and audits. Here,
the Commission provides more details
regarding the framework for
accountability that it adopts for
recipients of the rural broadband
experiments. The reports, certifications,
and other accountability measures the
Commission adopts serve a dual
purpose. First, a framework for
accountability ““is critical to ensure
appropriate use of high-cost support”
and allows the Commission to detect
and deter waste, fraud, and abuse.
Second, the framework the Commission
adopts below will permit us to quickly
gather data about how the experiment
funds are being put to use, which will
inform policy decisions it ultimately
makes for Phase II and our other
universal service programs.

73. Annual Reports. All recipients of
Connect America support are required
to file an annual report pursuant to
§54.313 of the Commission’s rules by
July 1st of each year. This requirement
also applies to recipients of support in
the rural broadband experiments. The
Commission finds there is good cause,
however, to waive on our own motion
§54.313(a)(1) of the Commission’s rules
for recipients of rural broadband
experiment support. Because the
Commission adopts other requirements
for the rural broadband experiments
recipients that will ensure that it will be
kept apprised of their build-out
progress, the Commission finds that it is
unnecessary to require these entities to
file a five-year service quality plan.

74. As the Commission requires of
price cap carriers accepting model-
based support, it also requires
participants in the rural broadband

experiments to demonstrate that the
services they offer in their project areas
meet the Commission’s latency
standard. The participants must submit
a certification with each annual report
certifying that 95 percent or more of all
peak period measurements (also referred
to as observations) of network round
trip latency are at or below 100 ms.
Recipients may use the approach
adopted in the Bureau’s Phase II Service
Obligations Order, 78 FR 70881,
November 27, 2013, to measure latency.

75. In addition, because these rural
broadband experiments represent the
first implementation of Phase II of the
Connect America Fund, the Commission
requires participants in the experiments
to comply with the existing requirement
for Phase II recipients of providing in
their annual reports the number, names,
and addresses of community anchor
institutions to which the recipients
newly began providing access to
broadband service in the preceding year.
The Commission concludes this
requirement will be a valuable way to
monitor how the experiment recipients
are engaging with community anchor
institutions, and learn how the networks
supported by the experiments will
impact anchor institutions and the
communities they serve.

76. The Commission will also require
recipients to file build-out information
with their reports. This requirement will
enable us to gather data faster on how
the geographic and demographic
characteristics of certain rural areas
affect how experiment recipients build
their networks. This requirement will
also help us monitor recipients’ progress
toward meeting their build-out
requirements and that experiment funds
are being used for their intended
purpose. Specifically, the Commission
requires all recipients of the rural
broadband experiments to file with their
annual reports evidence demonstrating
to which locations they have deployed
facilities. This information must be
current as of the June 1st immediately
preceding the July 1st deadline.
Recipients must also submit evidence
with the report that demonstrates they
are meeting the relevant public service
obligations. For instance, recipients may
submit marketing materials with their
reports that show the voice and
broadband packages that are available to
each location that meet the relevant
public service obligations. The materials
must at least detail the pricing, offered
broadband speed, and data usage
allowances available in the relevant
geographic area.

77. To ensure that rural broadband
experiment funds are being used for
their intended purposes, the

Commission also finds that it would be
helpful to monitor the recipients’
progress in deploying their networks
prior to the deadline for the first annual
report, which it anticipates will be July
2016. Thus, the Commission will
require all recipients to file an interim
report on the November 1st after they
receive their first disbursement. This
report will only be filed this one time
and must describe the status of their
project (i.e., whether vendors have been
hired, permits have been obtained,
construction has begun) and include
evidence demonstrating which locations
(if any) that the recipients have built out
to in their project areas where the
recipient is offering at least one voice
service and one broadband service that
meets the public service obligations
adopted above for the relevant
experiment category. To the extent
locations are newly served by the time
of this interim report, recipients must
also submit evidence with the report as
described above that demonstrates they
are meeting the relevant public service
obligations, including a certification
that demonstrates the service they offer
complies with the Commission’s latency
requirements. This information should
be current as of the September 30th
immediately preceding the November
1st deadline. Because this is information
that recipients will already need to
collect to certify compliance with their
build-out requirements, the value to the
Commission in being able to gather this
data on a more frequent basis outweighs
the burden that one additional report
will impose on experiment recipients.

78. Certifications. Like all recipients
of Connect America support, all rural
broadband experiment recipients that
have been designated as ETCs by the
Commission are required to file an
annual certification pursuant to § 54.314
of the Commission’s rules stating that
“all federal high-cost support provided
to such carrier was used in the
preceding calendar year and will be
used in the coming calendar year only
for the provision, maintenance, and
upgrading of facilities and services for
which the support is intended.” If an
entity selected for a rural broadband
experiment is designated an ETC by a
state, that state must file this
certification on behalf of the entity.

79. The Commission also requires
experiment recipients to certify when
they have met the build-out
requirements defined above. All
recipients must submit a certification to
the Commission by the end of their
third year of support that they offer
service to at least 85 percent of their
required number of locations with the
required level of service and will need
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to submit a certification by the end of
their fifth year of support that they offer
service to 100 percent of their required
number of locations with the required
level of service. Additionally, recipients
that opt to receive 30 percent of their
support upfront must submit a
certification to the Commission stating
that they have met their 25 percent
build-out requirement within 15 months
of the first disbursement. With these
certifications, all recipients must
present the same build-out information
that must be included in their annual
reports that the Commission describes
above: evidence demonstrating that they
have deployed facilities to the required
number of locations and evidence that
demonstrates compliance with the
relevant public service obligations,
including a certification demonstrating
compliance with the Commission’s
latency requirement. The Commission
expects to use a variety of methods to
verify that recipients of support are in
fact meeting the terms and conditions of
the rural broadband experiments,
including verification of the build-out
evidence that they will submit with
their annual reports and certifications.

80. Compliance Reviews. The
Commission reiterates that all recipients
of rural broadband experiment support
are subject to compliance reviews and
other investigations so that it can detect
and deter waste, fraud, and abuse, and
ensure that rural broadband experiment
support is being used for its intended
purpose.

81. Record Retention. The
Commission also reiterates that rural
broadband experiment recipients are
subject to the 10 year record retention
requirement adopted in the USF/ICC
Transformation Order. This requirement
will ensure that documents related to
the experiments are available to
facilitate USAC audits and other
oversight measures.

3. Data Gathering

82. When adopting the service-based
experiments, the Commission noted that
“[tlhe need for quality data regarding
the effect on customers of adopting next
generation technologies is perhaps
greater now than ever before,”” and held
that it intended that the service-based
experiments would be “open data”
experiments. In the Tech Transitions
Order, the Commission sought comment
on whether issues discussed in the
context of the service-based experiments
should also be addressed in the rural
broadband experiments. The
Commission finds that collecting data
from the rural broadband experiments
would similarly help them answer some
of the key policy questions they

identified in the Tech Transitions
Order. The Commission therefore
requires that as a condition of receiving
funding in the rural broadband
experiments, recipients cooperate with
the Commission in any efforts to gather
data that may help inform future
decisions regarding the impact of
technology transitions on achievement
of our universal access objectives.

83. As the Bureau reported at the
Commission’s open meeting on June 13,
2014, a competitive procurement
process is underway to select a third
party data evaluator to assist the
Commission in collecting and analyzing
data in connection with service-based
experiments and other technology
transitions contexts. This third party
will be working with the Bureau to
develop a research methodology using,
among other things, surveying
techniques. The Commission believes
surveys could be useful in the context
of the rural broadband experiments. For
example, the issues to be surveyed
might include consumer purchasing
decisions, speed of adoption of new
broadband services, service usage, and
customer satisfaction with fixed
wireless compared to alternatives, both
landline and satellite. To minimize the
burden on rural broadband experiment
recipients, the Commission expects that
they would need only to provide
information that will permit the third
party data evaluator to identify the
locations to survey or certain metrics
related to their services, including
customer purchase options and service
usage. This information might include
customer contact information, when the
recipient expects such locations might
be offered service, and other specifics
about the locations served. The
Commission notes that when recipients
submit data to the Commission or its
designated third party data evaluator,
they should ensure that their
submission protects customer privacy
consistent with applicable privacy laws
and regulations.

F. Measures To Ensure Compliance

84. In the Tech Transitions Order, the
Commission stated that support for the
rural broadband experiments would be
conditioned on “‘complying with all
relevant universal service rules that the
Commission has adopted or may adopt
in the future in relevant rulemaking
proceedings, including . . .
enforcement mechanisms for non-
compliance with rules.” Here, the
Commission adopts specific measures to
ensure participants meet the terms and
conditions of the rural broadband
experiments.

85. The Commission has previously
held that funds that are disbursed from
the high-cost program in violation of a
Commission rule that “implements the
statute or a substantive program goal”
should be recovered from the recipient.
Thus, here the Commission adopts a
process to recover support from
recipients that do not comply with the
terms and conditions of the rural
broadband experiments after they begin
receiving support. The Commission also
notes that it intends to enforce the terms
and conditions vigorously. Such
measures uphold the integrity of the
Fund by ensuring that recipients of
high-cost support are using those funds
for the purposes for which they are
provided.

86. Trigger for Performance Default. A
performance default will occur if the
winning bidder begins receiving support
and then fails to meet the terms and
conditions of the rural broadband
experiments. For example, if the
winning bidder has failed to meet the
build-out obligations adopted above, or
the winning bidder failed to keep open
and renew its LOC as required above, it
will be a performance default. A
performance default will also occur if
the winning bidder does not offer
service to the required number of
locations that meet the public interest
obligations the Commission has adopted
for the experiments, including speed,
latency, data usage, and reasonably
comparable pricing. The Commission
expects to verify that recipients of
support are in fact meeting the terms
and conditions of the rural broadband
experiments by verifying the build-out
evidence that they will submit with
their annual reports and certifications.

87. For purposes of the rural
broadband experiments, a Connect
America recipient can demonstrate
compliance with the speed, latency,
data usage, and pricing requirements if
it has met the build-out milestones by
deploying robust networks that are
capable of meeting the required public
interest obligations, and its annual
reports, certifications, and marketing
materials demonstrate that the recipient
is offering at least one package to the
eligible locations at the required speeds,
with a data usage allowance that meets
the requirements for these experiments
at reasonably comparable prices.

88. Support Reductions and Recovery
of Support. If a recipient begins
receiving support, and the Bureau
subsequently determines that it fails to
meet the terms and conditions of its
experiment, the Bureau will issue a
letter evidencing the default, and USAC
will begin withholding support. For the
first six months that the entity is not in



Federal Register/Vol. 79, No. 151/ Wednesday, August 6, 2014/Rules and Regulations

45717

compliance, USAC will withhold five
percent of the entity’s total monthly
support. For the next six months that
the entity is not in compliance, USAC
will withhold 25 percent of the entity’s
total monthly support. If at any point
during the year that the support is being
withheld the winning bidder comes into
compliance, the Bureau will issue a
letter to that effect; the entity then will
be entitled to have its full support
restored and will be able to recover all
the support that USAC withheld.

89. If at the end of this year period,
the entity is still not in compliance, the
Bureau will issue a letter to that effect,
and USAC will draw on the entity’s
LOC for the recovery of all support that
has been authorized. If after USAC
recovers the support under the LOC, the
winning bidder is able to demonstrate
that it has come into compliance with
the experiment’s terms and conditions
at any time before the support period
ends, it will be entitled to have its past
support restored and will be eligible for
any remaining disbursements of
authorized support. But if the winning
bidder is unable to demonstrate
compliance at any point during the
support term after its support has been
recovered by the Bureau, the entity will
not be eligible to have any of its
recovered support restored or to receive
any remaining disbursements. An entity
may only exercise this cure opportunity
once. The recovered support, along with
the remaining authorized support that
has not yet been disbursed, will not be
authorized for another experiment.

90. Forfeiture. To further impress
upon recipients the importance of
complying with the rural broadband
experiments’ terms and conditions, the
Commission notes that it will enforce
these requirements vigorously. The
Enforcement Bureau may initiate an
enforcement proceeding in the event of
a default or after the Bureau issues a
letter evidencing the recipient’s default.
In proposing any forfeiture, consistent
with the Commission’s rules, the
Enforcement Bureau shall take into
account the nature, circumstances,
extent, and gravity of the violations.

91. Waiver. In the event a recipient is
unable to meet the terms and conditions
of the rural broadband experiments due
to circumstances beyond its control
(e.g., a severe weather event), that entity
may petition for a waiver of the relevant
terms and conditions prior to the
relevant build-out milestone pursuant to
§ 1.3 of the Commission’s rules. The
petitioning entity will then have the
cure period described above to meet the
terms and conditions of the experiment.
The Commission encourages entities
that submit petitions for waiver to

continue to work diligently towards
meeting the terms and conditions of
their experiments while their petitions
are pending. If the petitioning entity is
unable to meet the terms and conditions
during the relevant cure period, and no
decision has been issued on the waiver
petition, the Bureau will issue a letter
finding default, USAC will draw on the
LOC, and the Enforcement Bureau may
initiate forfeiture proceedings. If the
waiver subsequently is granted, the
petitioning entity will have all of the
funds that have been recovered restored
and will be entitled to receive its
subsequent disbursements. The
Commission notes that a winning
bidder’s inability to secure the proper
permits and other permissions to build
its network would not constitute
grounds for waiver and will be
considered a default if the winning
bidder is unable to meet its build-out
and public interest obligations due to its
inability to secure such permits. The
Commission expects that entities
choosing to participate in the rural
broadband experiments will do their
due diligence and determine which
permits and other permissions will be
required and what steps they will need
to take to obtain such permissions
before submitting their applications.

92. Other Consequences for Non-
Compliance. Recipients of funding in
the rural broadband experiments will be
subject to the Commission’s rules
related to reductions in support in the
event that they fail to meet reporting
and certification deadlines. Recipients
may also be subject other sanctions for
non-compliance with the terms and
conditions of the rural broadband
experiments or the Commission’s rules,
including, but not limited to, potential
revocation of ETC designation and
disqualification from future competitive
bidding for universal service support.

III. Procedural Matters

A. Paperwork Reduction Analysis

93. The Report and Order contains
new and modified information
collection requirements subject to the
Paperwork Reduction Act of 1995
(PRA). It will be submitted to the Office
of Management and Budget (OMB) for
review under section 3507(d) of the
PRA. OMB, the general public, and
other Federal agencies are invited to
comment on the new or modified
information collection requirements
contained in this proceeding. In
addition, the Commission notes that
pursuant to the Small Business
Paperwork Relief Act of 2002, it
previously sought specific comment on
how the Commission might further

reduce the information collection
burden for small business concerns with
fewer than 25 employees. The
Commission describes impacts that
might affect small businesses, which
includes most businesses with fewer
than 25 employees, in the Final
Regulatory Flexibility Analysis (FRFA)
in Appendix B, infra.

B. Final Regulatory Flexibility Analysis

94. As required by the Regulatory
Flexibility Act of 1980 (RFA), as
amended, an Initial Regulatory
Flexibility Analyses (IRFA) was
incorporated in the Further Notice of
Proposed Rulemaking (USF/ICC
Transformation FNPRM). The
Commission sought written public
comment on the proposals in the USF/
ICC Transformation FNPRM, including
comment on the IRFA. The Commission
also invited parties to file comments on
this IRFA in the Tech Transitions
FNPRM. The Commission did not
receive any relevant comments on the
USF/ICC Transformation FNPRM IRFA.
This Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.

A. Need for, and Objectives of the
Report and Order

95. The Commission explained in the
Tech Transitions Order that the
Commission must “ensure that all
Americans benefit from the technology
transitions, and that it gains data on the
impact of technology transitions in rural
areas, including Tribal lands, where
residential consumers, small businesses
and anchor institutions, including
schools, libraries and health care
providers, may not have access to
advanced broadband services.” In this
Order, the Commission adopts certain
parameters and requirements for the
rural broadband experiments that will
assist us with accomplishing these
goals. The Commission expects these
experiments to provide critical
information regarding which and what
types of parties are willing to build
networks that will deliver services that
exceed our current performance
standards for an amount of money equal
to or less than the support amounts
calculated by the adopted Phase II
Connect America Cost Model. In
addition to gathering information
relevant to broader questions implicated
by technology transitions, the
Commission expects these experiments
also will inform key decisions that the
Commission will be making in the
coming months regarding the Connect
America Fund.

96. The Commission adopts a budget
of $100 million for funding experiments
in price cap areas focused on bringing
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robust, scalable broadband networks to
residential and small business locations
in rural communities that are not served
by an unsubsidized competitor that
offers voice and Internet access
delivering at least 3 Mbps downstream/
768 kbps upstream. The funding will be
available to serve locations in both high-
cost and extremely high-cost areas,
thereby advancing our implementation
of both Phase II and the Remote Areas
Fund. Applications will be due 90 days
from the release of this Order. The
Commission also determines the
objective methodology for selecting
projects among the applications it
receives for the experiments. Given the
manner in which the Commission has
structured the budget and the selection
criteria, it believes that it will be able to
fund a range of diverse projects
throughout the country. Finally, the
Commission outlines the conditions that
entities participating in the experiments
must meet in order to continue to
receive such support, including specific
eligibility, build-out and accountability
requirements, and establish the
measures to ensure compliance with
these conditions.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

97. There were no relevant comments
filed that specifically addressed the
rules and policies proposed in the USF/
ICC Transformation FNPRM IRFA.

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

98. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted herein. The RFA
generally defines the term “small
entity”’ as having the same meaning as
the terms ‘“small business,” “small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small-business concern”
under the Small Business Act. A “small-
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.

99. Small Businesses. Nationwide,
there are a total of approximately 28.2
million small businesses, according to
the SBA.

100. Wired Telecommunications
Carriers. The SBA has developed a
small business size standard for Wired
Telecommunications Carriers, which
consists of all such companies having

1,500 or fewer employees. According to
Census Bureau data for 2007, there were
3,188 firms in this category, total, that
operated for the entire year. Of this
total, 3144 firms had employment of 999
or fewer employees, and 44 firms had
employment of 1000 employees or
more. Thus, under this size standard,
the majority of firms can be considered
small.

101. Local Exchange Carriers (LECs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
local exchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 1,307 carriers
reported that they were incumbent local
exchange service providers. Of these
1,307 carriers, an estimated 1,006 have
1,500 or fewer employees and 301 have
more than 1,500 employees.
Consequently, the Commission
estimates that most providers of local
exchange service are small entities that
may be affected by the rules and
policies proposed in the Order.

102. Incumbent Local Exchange
Carriers (incumbent LECs). Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to incumbent
local exchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 1,307 carriers
reported that they were incumbent local
exchange service providers. Of these
1,307 carriers, an estimated 1,006 have
1,500 or fewer employees and 301 have
more than 1,500 employees.
Consequently, the Commission
estimates that most providers of
incumbent local exchange service are
small businesses that may be affected by
rules adopted pursuant to the Order.

103. The Commission has included
small incumbent LECs in this present
RFA analysis. As noted above, a “small
business” under the RFA is one that,
inter alia, meets the pertinent small
business size standard (e.g., a telephone
communications business having 1,500
or fewer employees), and “is not
dominant in its field of operation.” The
SBA’s Office of Advocacy contends that,
for RFA purposes, small incumbent
LECs are not dominant in their field of
operation because any such dominance
is not “‘national” in scope. The
Commission has therefore included
small incumbent LECs in this RFA

analysis, although it emphasizes that
this RFA action has no effect on
Commission analyses and
determinations in other, non-RFA
contexts.

104. Competitive Local Exchange
Carriers (competitive LECs), Competitive
Access Providers (CAPs), Shared-Tenant
Service Providers, and Other Local
Service Providers. Neither the
Commission nor the SBA has developed
a small business size standard
specifically for these service providers.
The appropriate size standard under
SBA rules is for the category Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 1,442
carriers reported that they were engaged
in the provision of either competitive
local exchange services or competitive
access provider services. Of these 1,442
carriers, an estimated 1,256 have 1,500
or fewer employees and 186 have more
than 1,500 employees. In addition, 17
carriers have reported that they are
Shared-Tenant Service Providers, and
all 17 are estimated to have 1,500 or
fewer employees. In addition, 72
carriers have reported that they are
Other Local Service Providers. Of the
72, seventy have 1,500 or fewer
employees and two have more than
1,500 employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
Shared-Tenant Service Providers, and
Other Local Service Providers are small
entities that may be affected by rules
adopted pursuant to the Order.

105. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
interexchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 359 companies
reported that their primary
telecommunications service activity was
the provision of interexchange services.
Of these 359 companies, an estimated
317 have 1,500 or fewer employees and
42 have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of
interexchange service providers are
small entities that may be affected by
rules adopted pursuant to the Order.

106. Prepaid Calling Card Providers.
Neither the Commission nor the SBA
has developed a small business size
standard specifically for prepaid calling
card providers. The appropriate size
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standard under SBA rules is for the
category Telecommunications Resellers.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees. According to Commission
data, 193 carriers have reported that
they are engaged in the provision of
prepaid calling cards. Of these, an
estimated all 193 have 1,500 or fewer
employees and none have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of prepaid calling card providers are
small entities that may be affected by
rules adopted pursuant to the Order.

107. Local Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 213
carriers have reported that they are
engaged in the provision of local resale
services. Of these, an estimated 211
have 1,500 or fewer employees and two
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of local
resellers are small entities that may be
affected by rules adopted pursuant to
the Order.

108. Toll Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 881
carriers have reported that they are
engaged in the provision of toll resale
services. Of these, an estimated 857
have 1,500 or fewer employees and 24
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of toll
resellers are small entities that may be
affected by rules adopted pursuant to
the Order.

109. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to Other Toll
Carriers. This category includes toll
carriers that do not fall within the
categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 284 companies
reported that their primary
telecommunications service activity was
the provision of other toll carriage. Of
these, an estimated 279 have 1,500 or

fewer employees and five have more
than 1,500 employees. Consequently,
the Commission estimates that most
Other Toll Carriers are small entities
that may be affected by the rules and
policies adopted pursuant to the Order.

110. 800 and 800-Like Service
Subscribers. Neither the Commission
nor the SBA has developed a small
business size standard specifically for
800 and 800-like service (toll free)
subscribers. The appropriate size
standard under SBA rules is for the
category Telecommunications Resellers.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees. The most reliable source of
information regarding the number of
these service subscribers appears to be
data the Commission collects on the
800, 888, 877, and 866 numbers in use.
According to our data, as of September
2009, the number of 800 numbers
assigned was 7,860,000; the number of
888 numbers assigned was 5,588,687;
the number of 877 numbers assigned
was 4,721,866; and the number of 866
numbers assigned was 7,867,736. The
Commission does not have data
specifying the number of these
subscribers that are not independently
owned and operated or have more than
1,500 employees, and thus are unable at
this time to estimate with greater
precision the number of toll free
subscribers that would qualify as small
businesses under the SBA size standard.
Consequently, the Commission
estimates that there are 7,860,000 or
fewer small entity 800 subscribers;
5,588,687 or fewer small entity 888
subscribers; 4,721,866 or fewer small
entity 877 subscribers; and 7,867,736 or
fewer small entity 866 subscribers.

111. Wireless Telecommunications
Carriers (except Satellite). Since 2007,
the SBA has recognized wireless firms
within this new, broad, economic
census category. Prior to that time, such
firms were within the now-superseded
categories of Paging and Cellular and
Other Wireless Telecommunications.
Under the present and prior categories,
the SBA has deemed a wireless business
to be small if it has 1,500 or fewer
employees. For this category, census
data for 2007 show that there were 1,383
firms that operated for the entire year.
Of this total, 1,368 firms had
employment of 999 or fewer employees
and 15 had employment of 1000
employees or more. Similarly, according
to Commission data, 413 carriers
reported that they were engaged in the
provision of wireless telephony,
including cellular service, Personal
Communications Service (PCS), and
Specialized Mobile Radio (SMR)
Telephony services. Of these, an

estimated 261 have 1,500 or fewer
employees and 152 have more than
1,500 employees. Consequently, the
Commission estimates that
approximately half or more of these
firms can be considered small. Thus,
using available data, the Commission
estimates that the majority of wireless
firms can be considered small.

112. Broadband Personal
Communications Service. The
broadband personal communications
service (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined ““small entity” for
Blocks C and F as an entity that has
average gross revenues of $40 million or
less in the three previous calendar
years. For Block F, an additional
classification for ‘“‘very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. These standards
defining “small entity” in the context of
broadband PCS auctions have been
approved by the SBA. No small
businesses, within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
Block C auctions. A total of 93 small
and very small business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. In 1999,
the Commission re-auctioned 347 C, E,
and F Block licenses. There were 48
small business winning bidders. In
2001, the Commission completed the
auction of 422 C and F Broadband PCS
licenses in Auction 35. Of the 35
winning bidders in this auction, 29
qualified as “small” or “very small”
businesses. Subsequent events,
concerning Auction 35, including
judicial and agency determinations,
resulted in a total of 163 C and F Block
licenses being available for grant. In
2005, the Commission completed an
auction of 188 C block licenses and 21
F block licenses in Auction 58. There
were 24 winning bidders for 217
licenses. Of the 24 winning bidders, 16
claimed small business status and won
156 licenses. In 2007, the Commission
completed an auction of 33 licenses in
the A, C, and F Blocks in Auction 71.
Of the 14 winning bidders, six were
designated entities. In 2008, the
Commission completed an auction of 20
Broadband PCS licenses in the C, D, E
and F block licenses in Auction 78.

113. Advanced Wireless Services. In
2008, the Commission conducted the
auction of Advanced Wireless Services
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(“AWS”) licenses. This auction, which
as designated as Auction 78, offered 35
licenses in the AWS 1710-1755 MHz
and 2110-2155 MHz bands (AWS—-1).
The AWS-1 licenses were licenses for
which there were no winning bids in
Auction 66. That same year, the
Commission completed Auction 78. A
bidder with attributed average annual
gross revenues that exceeded $15
million and did not exceed $40 million
for the preceding three years (‘“small
business”) received a 15 percent
discount on its winning bid. A bidder
with attributed average annual gross
revenues that did not exceed $15
million for the preceding three years
(“very small business”) received a 25
percent discount on its winning bid. A
bidder that had combined total assets of
less than $500 million and combined
gross revenues of less than $125 million
in each of the last two years qualified
for entrepreneur status. Four winning
bidders that identified themselves as
very small businesses won 17 licenses.
Three of the winning bidders that
identified themselves as a small
business won five licenses.
Additionally, one other winning bidder
that qualified for entrepreneur status
won 2 licenses.

114. Narrowband Personal
Communications Services. In 1994, the
Commission conducted an auction for
Narrowband PCS licenses. A second
auction was also conducted later in
1994. For purposes of the first two
Narrowband PCS auctions, ‘“‘small
businesses’” were entities with average
gross revenues for the prior three
calendar years of $40 million or less.
Through these auctions, the
Commission awarded a total of 41
licenses, 11 of which were obtained by
four small businesses. To ensure
meaningful participation by small
business entities in future auctions, the
Commission adopted a two-tiered small
business size standard in the
Narrowband PCS Second Report and
Order, 65 FR 35843, June 6, 2000. A
“small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $40 million. A “very small
business” is an entity that, together with
affiliates and controlling interests, has
average gross revenues for the three
preceding years of not more than $15
million. The SBA has approved these
small business size standards. A third
auction was conducted in 2001. Here,
five bidders won 317 (Metropolitan
Trading Areas and nationwide) licenses.
Three of these claimed status as a small

or very small entity and won 311
licenses.

115. Paging (Private and Common
Carrier). In the Paging Third Report and
Order, 64 FR 33762, June 24, 1999, the
Commission developed a small business
size standard for “small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. A “small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $15 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. The SBA has approved
these small business size standards.
According to Commission data, 291
carriers have reported that they are
engaged in Paging or Messaging Service.
Of these, an estimated 289 have 1,500 or
fewer employees, and two have more
than 1,500 employees. Consequently,
the Commission estimates that the
majority of paging providers are small
entities that may be affected by our
action. An auction of Metropolitan
Economic Area licenses commenced on
February 24, 2000, and closed on March
2, 2000. Of the 2,499 licenses auctioned,
985 were sold. Fifty-seven companies
claiming small business status won 440
licenses. A subsequent auction of MEA
and Economic Area (“EA”) licenses was
held in the year 2001. Of the 15,514
licenses auctioned, 5,323 were sold.
One hundred thirty-two companies
claiming small business status
purchased 3,724 licenses. A third
auction, consisting of 8,874 licenses in
each of 175 EAs and 1,328 licenses in
all but three of the 51 MEAs, was held
in 2003. Seventy-seven bidders claiming
small or very small business status won
2,093 licenses. A fourth auction,
consisting of 9,603 lower and upper
paging band licenses was held in the
year 2010. Twenty-nine bidders
claiming small or very small business
status won 3,016 licenses.

116. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a small business size
standard for small entities specifically
applicable to such incumbent 220 MHz
Phase I licensees. To estimate the
number of such licensees that are small

businesses, the Commission applies the
small business size standard under the
SBA rules applicable to Wireless
Telecommunications Carriers (except
Satellite). Under this category, the SBA
deems a wireless business to be small if
it has 1,500 or fewer employees. The
Commission estimates that nearly all
such licensees are small businesses
under the SBA’s small business size
standard that may be affected by rules
adopted pursuant to the Order.

117. 220 MHz Radio Service—Phase II
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. The
Phase I 220 MHz service is subject to
spectrum auctions. In the 220 MHz
Third Report and Order, 62 FR 15978,
April 3, 1997, the Commission adopted
a small business size standard for
“small” and ““very small” businesses for
purposes of determining their eligibility
for special provisions such as bidding
credits and installment payments. This
small business size standard indicates
that a “small business” is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. A “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that do not
exceed $3 million for the preceding
three years. The SBA has approved
these small business size standards.
Auctions of Phase II licenses
commenced on September 15, 1998, and
closed on October 22, 1998. In the first
auction, 908 licenses were auctioned in
three different-sized geographic areas:
three nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 693 were
sold. Thirty-nine small businesses won
licenses in the first 220 MHz auction.
The second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158 licenses.

118. Specialized Mobile Radio. The
Commission awards small business
bidding credits in auctions for
Specialized Mobile Radio (“SMR”)
geographic area licenses in the 800 MHz
and 900 MHz bands to entities that had
revenues of no more than $15 million in
each of the three previous calendar
years. The Commission awards very
small business bidding credits to
entities that had revenues of no more
than $3 million in each of the three
previous calendar years. The SBA has
approved these small business size
standards for the 800 MHz and 900 MHz
SMR Services. The Commission has
held auctions for geographic area
licenses in the 800 MHz and 900 MHz
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bands. The 900 MHz SMR auction was
completed in 1996. Sixty bidders
claiming that they qualified as small
businesses under the $15 million size
standard won 263 geographic area
licenses in the 900 MHz SMR band. The
800 MHz SMR auction for the upper 200
channels was conducted in 1997. Ten
bidders claiming that they qualified as
small businesses under the $15 million
size standard won 38 geographic area
licenses for the upper 200 channels in
the 800 MHz SMR band. A second
auction for the 800 MHz band was
conducted in 2002 and included 23 BEA
licenses. One bidder claiming small
business status won five licenses.

119. The auction of the 1,053 800
MHz SMR geographic area licenses for
the General Category channels was
conducted in 2000. Eleven bidders won
108 geographic area licenses for the
General Category channels in the 800
MHz SMR band qualified as small
businesses under the $15 million size
standard. In an auction completed in
2000, a total of 2,800 Economic Area
licenses in the lower 80 channels of the
800 MHz SMR service were awarded. Of
the 22 winning bidders, 19 claimed
small business status and won 129
licenses. Thus, combining all three
auctions, 40 winning bidders for
geographic licenses in the 800 MHz
SMR band claimed status as small
business.

120. In addition, there are numerous
incumbent site-by-site SMR licensees
and licensees with extended
implementation authorizations in the
800 and 900 MHz bands. The
Commission does not know how many
firms provide 800 MHz or 900 MHz
geographic area SMR pursuant to
extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. In
addition, the Commission does not
know how many of these firms have
1,500 or fewer employees. The
Commission assumes, for purposes of
this analysis, that all of the remaining
existing extended implementation
authorizations are held by small
entities, as that small business size
standard is approved by the SBA.

121. Broadband Radio Service and
Educational Broadband Service.
Broadband Radio Service systems,
previously referred to as Multipoint
Distribution Service (“MDS”’) and
Multichannel Multipoint Distribution
Service (“MMDS”) systems, and
“wireless cable,” transmit video
programming to subscribers and provide
two-way high speed data operations
using the microwave frequencies of the

Broadband Radio Service (“BRS”’) and
Educational Broadband Service (“EBS”)
(previously referred to as the
Instructional Television Fixed Service
(“ITFS’)). In connection with the 1996
BRS auction, the Commission
established a small business size
standard as an entity that had annual
average gross revenues of no more than
$40 million in the previous three
calendar years. The BRS auctions
resulted in 67 successful bidders
obtaining licensing opportunities for
493 Basic Trading Areas (“BTAs”). Of
the 67 auction winners, 61 met the
definition of a small business. BRS also
includes licensees of stations authorized
prior to the auction. At this time, the
Commission estimates that of the 61
small business BRS auction winners, 48
remain small business licensees. In
addition to the 48 small businesses that
hold BTA authorizations, there are
approximately 392 incumbent BRS
licensees that are considered small
entities. After adding the number of
small business auction licensees to the
number of incumbent licensees not
already counted, the Commission finds
that there are currently approximately
440 BRS licensees that are defined as
small businesses under either the SBA
or the Commission’s rules. The
Commission has adopted three levels of
bidding credits for BRS: (i) A bidder
with attributed average annual gross
revenues that exceed $15 million and do
not exceed $40 million for the preceding
three years (small business) is eligible to
receive a 15 percent discount on its
winning bid; (ii) a bidder with
attributed average annual gross revenues
that exceed $3 million and do not
exceed $15 million for the preceding
three years (very small business) is
eligible to receive a 25 percent discount
on its winning bid; and (iii) a bidder
with attributed average annual gross
revenues that do not exceed $3 million
for the preceding three years
(entrepreneur) is eligible to receive a 35
percent discount on its winning bid. In
2009, the Commission conducted
Auction 86, which offered 78 BRS
licenses. Auction 86 concluded with ten
bidders winning 61 licenses. Of the ten,
two bidders claimed small business
status and won 4 licenses; one bidder
claimed very small business status and
won three licenses; and two bidders
claimed entrepreneur status and won
six licenses.

122. In addition, the SBA’s Cable
Television Distribution Services small
business size standard is applicable to
EBS. There are presently 2,032 EBS
licensees. All but 100 of these licenses
are held by educational institutions.

Educational institutions are included in
this analysis as small entities. Thus, the
Commission estimates that at least 1,932
licensees are small businesses. Since
2007, Cable Television Distribution
Services have been defined within the
broad economic census category of
Wired Telecommunications Carriers;
that category is defined as follows:
“This industry comprises
establishments primarily engaged in
operating and/or providing access to
transmission facilities and infrastructure
that they own and/or lease for the
transmission of voice, data, text, sound,
and video using wired
telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies.” The SBA defines a small
business size standard for this category
as any such firms having 1,500 or fewer
employees. The SBA has developed a
small business size standard for this
category, which is: all such firms having
1,500 or fewer employees. According to
Census Bureau data for 2007, there were
a total of 955 firms in this previous
category that operated for the entire
year. Of this total, 939 firms had
employment of 999 or fewer employees,
and 16 firms had employment of 1000
employees or more. Thus, under this
size standard, the majority of firms can
be considered small and may be affected
by rules adopted pursuant to the Order.

123. Lower 700 MHz Band Licenses.
The Commission previously adopted
criteria for defining three groups of
small businesses for purposes of
determining their eligibility for special
provisions such as bidding credits. The
Commission defined a ““small business”
as an entity that, together with its
affiliates and controlling principals, has
average gross revenues not exceeding
$40 million for the preceding three
years. A ‘“‘very small business” is
defined as an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $15 million for the preceding
three years. Additionally, the Lower 700
MHz Band had a third category of small
business status for Metropolitan/Rural
Service Area (“MSA/RSA”) licenses,
identified as “entrepreneur” and
defined as an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. The SBA approved these
small size standards. The Commission
conducted an auction in 2002 of 740
Lower 700 MHz Band licenses (one
license in each of the 734 MSAs/RSAs
and one license in each of the six
Economic Area Groupings (EAGs)). Of
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the 740 licenses available for auction,
484 licenses were sold to 102 winning
bidders. Seventy-two of the winning
bidders claimed small business, very
small business or entrepreneur status
and won a total of 329 licenses. The
Commission conducted a second Lower
700 MHz Band auction in 2003 that
included 256 licenses: 5 EAG licenses
and 476 Cellular Market Area licenses.
Seventeen winning bidders claimed
small or very small business status and
won 60 licenses, and nine winning
bidders claimed entrepreneur status and
won 154 licenses. In 2005, the
Commission completed an auction of 5
licenses in the Lower 700 MHz Band,
designated Auction 60. There were three
winning bidders for five licenses. All
three winning bidders claimed small
business status.

124. In 2007, the Commission
reexamined its rules governing the 700
MHz band in the 700 MHz Second
Report and Order, 72 FR 48814, August
24, 2007. The 700 MHz Second Report
and Order revised the band plan for the
commercial (including Guard Band) and
public safety spectrum, adopted services
rules, including stringent build-out
requirements, an open platform
requirement on the C Block, and a
requirement on the D Block licensee to
construct and operate a nationwide,
interoperable wireless broadband
network for public safety users. An
auction of A, B and E block licenses in
the Lower 700 MHz band was held in
2008. Twenty winning bidders claimed
small business status (those with
attributable average annual gross
revenues that exceed $15 million and do
not exceed $40 million for the preceding
three years). Thirty three winning
bidders claimed very small business
status (those with attributable average
annual gross revenues that do not
exceed $15 million for the preceding
three years). In 2011, the Commission
conducted Auction 92, which offered 16
Lower 700 MHz band licenses that had
been made available in Auction 73 but
either remained unsold or were licenses
on which a winning bidder defaulted.
Two of the seven winning bidders in
Auction 92 claimed very small business
status, winning a total of four licenses.

125. Upper 700 MHz Band Licenses.
In the 700 MHz Second Report and
Order, the Commission revised its rules
regarding Upper 700 MHz band
licenses. In 2008, the Commission
conducted Auction 73 in which C and
D block licenses in the Upper 700 MHz
band were available. Three winning
bidders claimed very small business
status (those with attributable average
annual gross revenues that do not

exceed $15 million for the preceding
three years).

126. 700 MHz Guard Band Licensees.
In the 700 MHz Guard Band Order, 65
FR 17594, April 4, 2000, the
Commission adopted a small business
size standard for “small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. A ‘“‘small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $40 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $15 million for the preceding
three years. An auction of 52 Major
Economic Area (MEA) licenses
commenced on September 6, 2000, and
closed on September 21, 2000. Of the
104 licenses auctioned, 96 licenses were
sold to nine bidders. Five of these
bidders were small businesses that won
a total of 26 licenses. A second auction
of 700 MHz Guard Band licenses
commenced on February 13, 2001 and
closed on February 21, 2001. All eight
of the licenses auctioned were sold to
three bidders. One of these bidders was
a small business that won a total of two
licenses.

127. Cellular Radiotelephone Service.
Auction 77 was held to resolve one
group of mutually exclusive
applications for Cellular Radiotelephone
Service licenses for unserved areas in
New Mexico. Bidding credits for
designated entities were not available in
Auction 77. In 2008, the Commission
completed the closed auction of one
unserved service area in the Cellular
Radiotelephone Service, designated as
Auction 77. Auction 77 concluded with
one provisionally winning bid for the
unserved area totaling $25,002.

128. Private Land Mobile Radio
(“PLMR”’). PLMR systems serve an
essential role in a range of industrial,
business, land transportation, and
public safety activities. These radios are
used by companies of all sizes operating
in all U.S. business categories, and are
often used in support of the licensee’s
primary (non-telecommunications)
business operations. For the purpose of
determining whether a licensee of a
PLMR system is a small business as
defined by the SBA, the Commission
uses the broad census category, Wireless
Telecommunications Carriers (except
Satellite). This definition provides that
a small entity is any such entity
employing no more than 1,500 persons.
The Commission does not require PLMR
licensees to disclose information about

number of employees, so the
Commission does not have information
that could be used to determine how
many PLMR licensees constitute small
entities under this definition. The
Commission notes that PLMR licensees
generally use the licensed facilities in
support of other business activities, and
therefore, it would also be helpful to
assess PLMR licensees under the
standards applied to the particular
industry subsector to which the licensee
belongs.

129. As of March 2010, there were
424,162 PLMR licensees operating
921,909 transmitters in the PLMR bands
below 512 MHz. The Commission notes
that any entity engaged in a commercial
activity is eligible to hold a PLMR
license, and that any revised rules in
this context could therefore potentially
impact small entities covering a great
variety of industries.

130. Rural Radiotelephone Service.
The Commission has not adopted a size
standard for small businesses specific to
the Rural Radiotelephone Service. A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio System
(BETRS). In the present context, the
Commission will use the SBA’s small
business size standard applicable to
Wireless Telecommunications Carriers
(except Satellite), i.e., an entity
employing no more than 1,500 persons.
There are approximately 1,000 licensees
in the Rural Radiotelephone Service,
and the Commission estimates that there
are 1,000 or fewer small entity licensees
in the Rural Radiotelephone Service that
may be affected by the rules and
policies proposed herein.

131. Air-Ground Radiotelephone
Service. The Commission has not
adopted a small business size standard
specific to the Air-Ground
Radiotelephone Service. The
Commission will use SBA’s small
business size standard applicable to
Wireless Telecommunications Carriers
(except Satellite), i.e., an entity
employing no more than 1,500 persons.
There are approximately 100 licensees
in the Air-Ground Radiotelephone
Service, and the Commission estimates
that almost all of them qualify as small
under the SBA small business size
standard and may be affected by rules
adopted pursuant to the Order.

132. Aviation and Marine Radio
Services. Small businesses in the
aviation and marine radio services use
a very high frequency (VHF) marine or
aircraft radio and, as appropriate, an
emergency position-indicating radio
beacon (and/or radar) or an emergency
locator transmitter. The Commission has
not developed a small business size
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standard specifically applicable to these
small businesses. For purposes of this
analysis, the Commission uses the SBA
small business size standard for the
category Wireless Telecommunications
Carriers (except Satellite), which is
1,500 or fewer employees. Census data
for 2007, which supersede data
contained in the 2002 Census, show that
there were 1,383 firms that operated that
year. Of those 1,383, 1,368 had fewer
than 100 employees, and 15 firms had
more than 100 employees. Most
applicants for recreational licenses are
individuals. Approximately 581,000
ship station licensees and 131,000
aircraft station licensees operate
domestically and are not subject to the
radio carriage requirements of any
statute or treaty. For purposes of our
evaluations in this analysis, the
Commission estimates that there are up
to approximately 712,000 licensees that
are small businesses (or individuals)
under the SBA standard. In addition,
between December 3, 1998 and
December 14, 1998, the Commission
held an auction of 42 VHF Public Coast
licenses in the 157.1875-157.4500 MHz
(ship transmit) and 161.775-162.0125
MHz (coast transmit) bands. For
purposes of the auction, the
Commission defined a “small” business
as an entity that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $15 million
dollars. In addition, a “very small”
business is one that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $3 million
dollars. There are approximately 10,672
licensees in the Marine Coast Service,
and the Commission estimates that
almost all of them qualify as “small”
businesses under the above special
small business size standards and may
be affected by rules adopted pursuant to
the Order.

133. Fixed Microwave Services. Fixed
microwave services include common
carrier, private operational-fixed, and
broadcast auxiliary radio services. At
present, there are approximately 22,015
common carrier fixed licensees and
61,670 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services.
The Commission has not created a size
standard for a small business
specifically with respect to fixed
microwave services. For purposes of
this analysis, the Commission uses the
SBA small business size standard for
Wireless Telecommunications Carriers
(except Satellite), which is 1,500 or
fewer employees. The Commission does

not have data specifying the number of
these licensees that have more than
1,500 employees, and thus is unable at
this time to estimate with greater
precision the number of fixed
microwave service licensees that would
qualify as small business concerns
under the SBA’s small business size
standard. Consequently, the
Commission estimates that there are up
to 22,015 common carrier fixed
licensees and up to 61,670 private
operational-fixed licensees and
broadcast auxiliary radio licensees in
the microwave services that may be
small and may be affected by the rules
and policies adopted herein. The
Commission notes, however, that the
common carrier microwave fixed
licensee category includes some large
entities.

134. Offshore Radiotelephone Service.
This service operates on several UHF
television broadcast channels that are
not used for television broadcasting in
the coastal areas of states bordering the
Gulf of Mexico. There are presently
approximately 55 licensees in this
service. The Commission is unable to
estimate at this time the number of
licensees that would qualify as small
under the SBA’s small business size
standard for the category of Wireless
Telecommunications Carriers (except
Satellite). Under that SBA small
business size standard, a business is
small if it has 1,500 or fewer employees.
Census data for 2007, which supersede
data contained in the 2002 Census,
show that there were 1,383 firms that
operated that year. Of those 1,383, 1,368
had fewer than 100 employees, and 15
firms had more than 100 employees.
Thus, under this category and the
associated small business size standard,
the majority of firms can be considered
small.

135. 39 GHz Service. The Commission
created a special small business size
standard for 39 GHz licenses—an entity
that has average gross revenues of $40
million or less in the three previous
calendar years. An additional size
standard for “very small business” is: an
entity that, together with affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. The SBA has approved
these small business size standards. The
auction of the 2,173 39 GHz licenses
began on April 12, 2000 and closed on
May 8, 2000. The 18 bidders who
claimed small business status won 849
licenses. Consequently, the Commission
estimates that 18 or fewer 39 GHz
licensees are small entities that may be
affected by rules adopted pursuant to
the Order.

136. Local Multipoint Distribution
Service. Local Multipoint Distribution
Service (LMDS) is a fixed broadband
point-to-multipoint microwave service
that provides for two-way video
telecommunications. The auction of the
986 LMDS licenses began and closed in
1998. The Commission established a
small business size standard for LMDS
licenses as an entity that has average
gross revenues of less than $40 million
in the three previous calendar years. An
additional small business size standard
for “very small business” was added as
an entity that, together with its affiliates,
has average gross revenues of not more
than $15 million for the preceding three
calendar years. The SBA has approved
these small business size standards in
the context of LMDS auctions. There
were 93 winning bidders that qualified
as small entities in the LMDS auctions.
A total of 93 small and very small
business bidders won approximately
277 A Block licenses and 387 B Block
licenses. In 1999, the Commission re-
auctioned 161 licenses; there were 32
small and very small businesses
winning that won 119 licenses.

137. 218-219 MHz Service. The first
auction of 218-219 MHz spectrum
resulted in 170 entities winning licenses
for 594 Metropolitan Statistical Area
(MSA) licenses. Of the 594 licenses, 557
were won by entities qualifying as a
small business. For that auction, the
small business size standard was an
entity that, together with its affiliates,
has no more than a $6 million net worth
and, after federal income taxes
(excluding any carry over losses), has no
more than $2 million in annual profits
each year for the previous two years. In
the 218-219 MHz Report and Order and
Memorandum Opinion and Order, 64
FR 59656, November 3, 1999, the
Commission established a small
business size standard for a ““small
business’ as an entity that, together
with its affiliates and persons or entities
that hold interests in such an entity and
their affiliates, has average annual gross
revenues not to exceed $15 million for
the preceding three years. A “very small
business” is defined as an entity that,
together with its affiliates and persons
or entities that hold interests in such an
entity and its affiliates, has average
annual gross revenues not to exceed $3
million for the preceding three years.
These size standards will be used in
future auctions of 218-219 MHz
spectrum.

138. 2.3 GHz Wireless
Communications Services. This service
can be used for fixed, mobile,
radiolocation, and digital audio
broadcasting satellite uses. The
Commission defined “small business”
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for the wireless communications
services (““WCS”) auction as an entity
with average gross revenues of $40
million for each of the three preceding
years, and a ‘“‘very small business” as an
entity with average gross revenues of
$15 million for each of the three
preceding years. The SBA has approved
these definitions. The Commission
auctioned geographic area licenses in
the WCS service. In the auction, which
was conducted in 1997, there were
seven bidders that won 31 licenses that
qualified as very small business entities,
and one bidder that won one license
that qualified as a small business entity.

139. 1670-1675 MHz Band. An
auction for one license in the 1670-1675
MHz band was conducted in 2003. The
Commission defined a “small business”
as an entity with attributable average
annual gross revenues of not more than
$40 million for the preceding three
years and thus would be eligible for a
15 percent discount on its winning bid
for the 1670-1675 MHz band license.
Further, the Commission defined a
“very small business” as an entity with
attributable average annual gross
revenues of not more than $15 million
for the preceding three years and thus
would be eligible to receive a 25 percent
discount on its winning bid for the
1670-1675 MHz band license. One
license was awarded. The winning
bidder was not a small entity.

140. 3650-3700 MHz band. In March
2005, the Commission released a Report
and Order and Memorandum Opinion
and Order that provides for nationwide,
non-exclusive licensing of terrestrial
operations, utilizing contention-based
technologies, in the 3650 MHz band
(i.e., 3650-3700 MHz). As of April 2010,
more than 1270 licenses have been
granted and more than 7433 sites have
been registered. The Commission has
not developed a definition of small
entities applicable to 3650-3700 MHz
band nationwide, non-exclusive
licensees. However, the Commission
estimates that the majority of these
licensees are Internet Access Service
Providers (ISPs) and that most of those
licensees are small businesses.

141. 24 GHz—Incumbent Licensees.
This analysis may affect incumbent
licensees who were relocated to the 24
GHz band from the 18 GHz band, and
applicants who wish to provide services
in the 24 GHz band. For this service, the
Commission uses the SBA small
business size standard for the category
“Wireless Telecommunications Carriers
(except satellite),” which is 1,500 or
fewer employees. To gauge small
business prevalence for these cable
services the Commission must,
however, use the most current census

data. Census data for 2007, which
supersede data contained in the 2002
Census, show that there were 1,383
firms that operated that year. Of those
1,383, 1,368 had fewer than 100
employees, and 15 firms had more than
100 employees. Thus under this
category and the associated small
business size standard, the majority of
firms can be considered small. The
Commission notes that the Census’ use
of the classifications “firms” does not
track the number of “licenses”. The
Commission believes that there are only
two licensees in the 24 GHz band that
were relocated from the 18 GHz band,
Teligent and TRW, Inc. It is our
understanding that Teligent and its
related companies have less than 1,500
employees, though this may change in
the future. TRW is not a small entity.
Thus, only one incumbent licensee in
the 24 GHz band is a small business
entity.

142. 24 GHz—Future Licensees. With
respect to new applicants in the 24 GHz
band, the size standard for ‘“‘small
business” is an entity that, together with
controlling interests and affiliates, has
average annual gross revenues for the
three preceding years not in excess of
$15 million. “Very small business” in
the 24 GHz band is an entity that,
together with controlling interests and
affiliates, has average gross revenues not
exceeding $3 million for the preceding
three years. The SBA has approved
these small business size standards.
These size standards will apply to a
future 24 GHz license auction, if held.

143. Satellite Telecommunications.
Since 2007, the SBA has recognized
satellite firms within this revised
category, with a small business size
standard of $15 million. The most
current Census Bureau data are from the
economic census of 2007, and the
Commission will use those figures to
gauge the prevalence of small
businesses in this category. Those size
standards are for the two census
categories of “Satellite
Telecommunications” and ‘““Other
Telecommunications.” Under the
“Satellite Telecommunications”
category, a business is considered small
if it had $15 million or less in average
annual receipts. Under the “Other
Telecommunications” category, a
business is considered small if it had
$25 million or less in average annual
receipts.

144. The first category of Satellite
Telecommunications “comprises
establishments primarily engaged in
providing point-to-point
telecommunications services to other
establishments in the
telecommunications and broadcasting

industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” For this category,
Census Bureau data for 2007 show that
there were a total of 512 firms that
operated for the entire year. Of this
total, 464 firms had annual receipts of
under $10 million, and 18 firms had
receipts of $10 million to $24,999,999.
Consequently, the Commission
estimates that the majority of Satellite
Telecommunications firms are small
entities that might be affected by rules
adopted pursuant to the Order.

145. The second category of Other
Telecommunications “primarily
engaged in providing specialized
telecommunications services, such as
satellite tracking, communications
telemetry, and radar station operation.
This industry also includes
establishments primarily engaged in
providing satellite terminal stations and
associated facilities connected with one
or more terrestrial systems and capable
of transmitting telecommunications to,
and receiving telecommunications from,
satellite systems. Establishments
providing Internet services or voice over
Internet protocol (VoIP) services via
client-supplied telecommunications
connections are also included in this
industry.” For this category, Census
Bureau data for 2007 show that there
were a total of 2,383 firms that operated
for the entire year. Of this total, 2,346
firms had annual receipts of under $25
million. Consequently, the Commission
estimates that the majority of Other
Telecommunications firms are small
entities that might be affected by our
action.

146. Cable and Other Program
Distribution. Since 2007, these services
have been defined within the broad
economic census category of Wired
Telecommunications Carriers; that
category is defined as follows: “This
industry comprises establishments
primarily engaged in operating and/or
providing access to transmission
facilities and infrastructure that they
own and/or lease for the transmission of
voice, data, text, sound, and video using
wired telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies.” The SBA has developed
a small business size standard for this
category, which is: all such firms having
1,500 or fewer employees. According to
Census Bureau data for 2007, there were
a total of 955 firms in this previous
category that operated for the entire
year. Of this total, 939 firms had
employment of 999 or fewer employees,
and 16 firms had employment of 1000
employees or more. Thus, under this
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size standard, the majority of firms can
be considered small and may be affected
by rules adopted pursuant to the Order.

147. Cable Companies and Systems.
The Commission has developed its own
small business size standards, for the
purpose of cable rate regulation. Under
the Commission’s rules, a ‘““small cable
company’’ is one serving 400,000 or
fewer subscribers, nationwide. Industry
data indicate that, of 1,076 cable
operators nationwide, all but eleven are
small under this size standard. In
addition, under the Commission’s rules,
a “small system” is a cable system
serving 15,000 or fewer subscribers.
Industry data indicate that, of 7,208
systems nationwide, 6,139 systems have
under 10,000 subscribers, and an
additional 379 systems have 10,000—
19,999 subscribers. Thus, under this
second size standard, most cable
systems are small and may be affected
by rules adopted pursuant to the Order.

148. Cable System Operators. The Act
also contains a size standard for small
cable system operators, which is “a
cable operator that, directly or through
an affiliate, serves in the aggregate fewer
than 1 percent of all subscribers in the
United States and is not affiliated with
any entity or entities whose gross
annual revenues in the aggregate exceed
$250,000,000.” The Commission has
determined that an operator serving
fewer than 677,000 subscribers shall be
deemed a small operator, if its annual
revenues, when combined with the total
annual revenues of all its affiliates, do
not exceed $250 million in the
aggregate. Industry data indicate that, of
1,076 cable operators nationwide, all
but ten are small under this size
standard. The Commission notes that it
neither requests nor collects information
on whether cable system operators are
affiliated with entities whose gross
annual revenues exceed $250 million,
and therefore it is unable to estimate
more accurately the number of cable
system operators that would qualify as
small under this size standard.

149. Open Video Services. The open
video system (“OVS”) framework was
established in 1996, and is one of four
statutorily recognized options for the
provision of video programming
services by local exchange carriers. The
OVS framework provides opportunities
for the distribution of video
programming other than through cable
systems. Because OVS operators provide
subscription services, OVS falls within
the SBA small business size standard
covering cable services, which is
“Wired Telecommunications Carriers.”
The SBA has developed a small
business size standard for this category,
which is: all such firms having 1,500 or

fewer employees. According to Census
Bureau data for 2007, there were a total
of 955 firms in this previous category
that operated for the entire year. Of this
total, 939 firms had employment of 999
or fewer employees, and 16 firms had
employment of 1000 employees or
more. Thus, under this second size
standard, most cable systems are small
and may be affected by rules adopted
pursuant to the Order. In addition, the
Commission notes that it has certified
some OVS operators, with some now
providing service. Broadband service
providers (“BSPs”) are currently the
only significant holders of OVS
certifications or local OVS franchises.
The Commission does not have
financial or employment information
regarding the entities authorized to
provide OVS, some of which may not
yet be operational. Thus, again, at least
some of the OVS operators may qualify
as small entities.

150. Internet Service Providers. Since
2007, these services have been defined
within the broad economic census
category of Wired Telecommunications
Carriers; that category is defined as
follows: “This industry comprises
establishments primarily engaged in
operating and/or providing access to
transmission facilities and infrastructure
that they own and/or lease for the
transmission of voice, data, text, sound,
and video using wired
telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies.” The SBA has developed
a small business size standard for this
category, which is: all such firms having
1,500 or fewer employees. According to
Census Bureau data for 2007, there were
3,188 firms in this category, total, that
operated for the entire year. Of this
total, 3144 firms had employment of 999
or fewer employees, and 44 firms had
employment of 1000 employees or
more. Thus, under this size standard,
the majority of firms can be considered
small. In addition, according to Census
Bureau data for 2007, there were a total
of 396 firms in the category Internet
Service Providers (broadband) that
operated for the entire year. Of this
total, 394 firms had employment of 999
or fewer employees, and two firms had
employment of 1000 employees or
more. Consequently, the Commission
estimates that the majority of these firms
are small entities that may be affected
by rules adopted pursuant to the Order.

151. Internet Publishing and
Broadcasting and Web Search Portals.
Our action may pertain to
interconnected VolP services, which
could be provided by entities that
provide other services such as email,

online gaming, web browsing, video
conferencing, instant messaging, and
other, similar IP-enabled services. The
Commission has not adopted a size
standard for entities that create or
provide these types of services or
applications. However, the Census
Bureau has identified firms that
“primarily engaged in 1) publishing
and/or broadcasting content on the
Internet exclusively or 2) operating Web
sites that use a search engine to generate
and maintain extensive databases of
Internet addresses and content in an
easily searchable format (and known as
Web search portals).” The SBA has
developed a small business size
standard for this category, which is: all
such firms having 500 or fewer
employees. According to Census Bureau
data for 2007, there were 2,705 firms in
this category that operated for the entire
year. Of this total, 2,682 firms had
employment of 499 or fewer employees,
and 23 firms had employment of 500
employees or more. Consequently, the
Commission estimates that the majority
of these firms are small entities that may
be affected by rules adopted pursuant to
the Order.

152. Data Processing, Hosting, and
Related Services. Entities in this
category “‘primarily . . . provid[e]
infrastructure for hosting or data
processing services.” The SBA has
developed a small business size
standard for this category; that size
standard is $25 million or less in
average annual receipts. According to
Census Bureau data for 2007, there were
8,060 firms in this category that
operated for the entire year. Of these,
7,744 had annual receipts of under
$24,999,999. Consequently, the
Commission estimates that the majority
of these firms are small entities that may
be affected by rules adopted pursuant to
the Order.

153. All Other Information Services.
The Census Bureau defines this industry
as including “establishments primarily
engaged in providing other information
services (except news syndicates,
libraries, archives, Internet publishing
and broadcasting, and Web search
portals).” Our action pertains to
interconnected VolP services, which
could be provided by entities that
provide other services such as email,
online gaming, web browsing, video
conferencing, instant messaging, and
other, similar IP-enabled services. The
SBA has developed a small business
size standard for this category; that size
standard is $7.0 million or less in
average annual receipts. According to
Census Bureau data for 2007, there were
367 firms in this category that operated
for the entire year. Of these, 334 had
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annual receipts of under $5.0 million,
and an additional 11 firms had receipts
of between $5 million and $9,999,999.
Consequently, the Commission
estimates that the majority of these firms
are small entities that may be affected
by our action.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

154. In the Order, the Commaission
establishes three experiment types for
which it will accept applications. The
Commission allocates $75 million to
projects that must propose to deploy a
network capable of delivering 100 Mbps
downstream/5 Mbps upstream while
offering at least one service plan that
provides 25 Mbps downstream/5 Mbps
upstream to all locations within the
selected census blocks, with no more
than 100 milliseconds (ms) of latency.
Recipients must provide usage and
pricing that is reasonably comparable to
usage and pricing available for
comparable wireline offerings (i.e.,
those with similar speeds in urban
areas). The Commission also makes $15
million available for projects that would
offer at least one service plan that
provides 10 Mbps downstream/1 Mbps
upstream to all locations within the
selected census blocks. This service
plan must offer at least 100 GB of usage,
no more than 100 ms of latency, and
meet the reasonable comparability
benchmarks for the pricing of voice and
broadband. Finally, the Commission
makes $10 million available for projects
in extremely high-cost census blocks
that propose to offer at least one service
plan that provides 10 Mbps
downstream/1 Mbps upstream, and 100
GB of usage at a rate that meets the
reasonably comparable pricing
benchmarks, with latency of 100 ms, or,
in the case of satellite providers, a Mean
Opinion Score of four or better. If an
entity wins support for one of these
categories, it will be required to meet
these public service obligations, or will
be found in default and subject to
certain compliance measures as
described in the Order.

155. To participate in the rural
broadband experiments, entities must
submit a formal application to the
Commission by no later than 90 days
from the release of the Order. Entities
will be required to submit confidential
bids requesting a certain amount of
support to serve specified census blocks
(including the census block ID for each
census block they propose to serve, the
number of eligible locations determined
by the model in each of those blocks,
and the total amount of support they
request). They will also be required to

provide information regarding any
agreements or joint bidding
arrangements with other parties,
disclose any ownership interests in
Commission-regulated companies,
declare whether their project will serve
only Tribal census blocks, submit a
proposal containing basic information
that will be made public if they win
(e.g., background information on the
applicant and its qualifications to
provide voice and broadband service, a
description of the proposed project,
service area, planned service offerings
including offerings to low-income
consumers, and technology to be used;
and the number of locations, including
community anchor institutions, within
the project area), and certify that they
meet certain threshold requirements,
including being in compliance with all
the statutory and regulatory
requirements to receive support and
being financially and technically
capable of meeting the required public
interest obligations in each area they
seek support. All entities submitting
proposals must also utilize a FCC
Registration Number and identify the
type of project for which they are
submitting a proposal.

156. Winning bidders will be required
to demonstrate that they have the
technical and financial qualifications to
successfully complete their proposed
projects within the required timeframes
and that they are in compliance with all
the statutory and regulatory
requirements for the universal service
support they seek. The Commission staff
will perform a review to ensure that the
applications meet our expectations for
technical and financial capability.
Within 10 business days of public
notice of winning bidders, the winning
bidders will be required to submit three
consecutive years of audited financial
statements (including balance sheets,
net income, and cash flow), a
description of the technology and
system design used to deliver voice and
broadband service, including a network
diagram certified by a professional
engineer, and a description of spectrum
access in the areas for which applicants
seek support for wireless technologies.
Within 60 days of public notice of
winning bidders, the winning bidders
must submit a letter from an acceptable
bank committing to issue an irrevocable
stand-by original LOC. That LOC must
remain open and renewed until 120
days after the end of the tenth year of
the support term. Within 90 days of
public notice of winning bidders, the
winning bidders must provide
appropriate documentation of their
eligible telecommunications carrier

(ETC) designation in all areas for which
they will receive support and certify
that the information submitted is
accurate.

157. Once a winning bidder has been
found to have met the Commission’s
technical and financial requirements
and has secured the required ETC
designation and LOC commitment
letter, the Bureau will release a public
notice stating that the entity is ready to
be authorized to receive support. Within
10 business days of this public notice,
the entity must submit an irrevocable
stand-by original LOC that has been
issued and signed by the issuing bank
along with an opinion letter from legal
counsel. Once USAC has verified the
sufficiency of the LOC, the Bureau will
issue a public notice authorizing the
entity to begin receiving support.

158. The winning bidders must meet
several conditions to receive rural
broadband experiment support. First,
like all recipients of Connect America
support, they must meet certain build-
out requirements. Recipients must
deploy to 85 percent of the required
number of their locations within three
years of their first disbursement and 100
percent of the required number of their
locations within five years of their first
disbursement with service meeting the
service obligations required by the
relevant experiment category. Entities
that choose to receive 30 percent of their
support upfront must meet an
additional build-out requirement of 25
percent of the required number of their
locations within 15 months of the first
disbursement, and then must meet the
same build-out requirements as
recipients not requesting upfront
support (85 percent of locations within
three years and 100 percent within five
years). All recipients must submit a
certification that they have met these
milestones, accompanied by evidence.
The evidence may include the evidence
that they submit with their November
1st build-out report, as described below.

159. Second, the Commission requires
that recipients comply with several
accountability measures. Like all
recipients of Connect America support,
they must file annual reports by July 1st
of each year pursuant to § 54.313(a) of
the Commission’s rules, starting the first
July after the year in which they begin
receiving support. These reports must
also include a certification regarding
their compliance with the Commission’s
latency standard, or Mean Opinion
Score, as applicable; the number,
names, and addresses of the community
anchor institutions to which they newly
began providing access to broadband
service in the preceding year; and build-
out information including evidence
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demonstrating which locations they
have built out to in their project areas
where the recipient is offering services
that meet the public service obligations
adopted for the relevant experiment
category along with evidence that
demonstrates they are meeting the
public service obligations (e.g.,
marketing materials that detail the
pricing, offered broadband speed, and
data usage allowances available in the
relevant geographic area).

160. To ensure that the Commission is
able to monitor how experiment
recipients are using their funds for their
intended purposes, it also requires them
to file a one-time report on November
1st of the year they begin receiving
support. This report must describe the
status of their project (such as whether
vendors have been hired, permits have
been obtained, and construction begun)
and include evidence demonstrating
which locations (if any) to which they
have built out to in their project areas
where they are offering services that
meet the public service obligations for
the relevant experiment category, along
with evidence that the public service
obligations are being met (e.g.,
marketing materials and a latency
certification).

161. Like all recipients of Connect
America support, all rural broadband
experiment recipients that have been
designated as ETCs by the Commission
are required to file an annual
certification pursuant to § 54.314 of the
Commission’s rules. If an entity selected
for a rural broadband experiment is
designated an ETC by a state, that state
must file this certification on behalf of
the entity selected for the rural
broadband experiment. The
Commission also requires recipients to
certify when they have met the build-
out requirements defined above. With
these certifications, they must submit
the same build-out information that
must be included in their annual
reports: Evidence demonstrating that
they have built facilities to serve the
required number of locations and
evidence that demonstrates compliance
with the relevant public service
obligations, including a certification
demonstrating compliance with the
Commission’s latency or alternative
service quality requirement. All
recipients are also subject to random
compliance reviews, and will be subject
to verification of their build-out
compliance. Moreover, recipients are
subject to a 10-year record retention
requirement.

162. Finally, rural broadband
recipients are required to cooperate with
the Commission in any efforts to gather
data that may help inform future

decisions regarding the impact of
technology transitions on achievement
of our universal access objectives.

E. Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

163. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
approach, which may include the
following four alternatives, among
others: (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

164. The Commission adopts a
streamlined application process to
encourage a wide variety of entities,
including small entities, to participate
so that it can learn from the applications
that are submitted. The Commission
struck a balance between requiring
enough information to prompt bidders
to take appropriate steps to determine
that their projects are financially viable
before submitting bids, but also
minimizing the resources that entities
need to spend upfront in case they do
not win support. The Commission does
not require that entities undergo a full
scale technical and financial review and
obtain a LOC and ETC designation until
they have been announced as winning
bidders. Even after they have been
announced winning bidders, the
information the Commission requires to
conduct such a review is information it
expects winning bidders will already
have on hand (e.g., audited financial
statements) or will have developed as a
result of planning their project (e.g., a
network diagram certified by an
engineer and a description of spectrum
access).

165. The Commission recognizes that
some entities, including small entities,
may not be able to submit proposals at
the census tract level, but would be
interested in submitting proposals for
smaller neighborhoods that they may
already be well positioned to serve. The
Commission waives this requirement for
those entities, and permit them to
submit proposals on the census block
level. Recipients also have the choice of
receiving 30 percent of their support
upfront. This option provides the
flexibility to all participating entities,
including small entities, to receive more
support upfront, or to receive their

support spread out over a longer period
time if they are unable to meet the 15-
month interim build-out deadline.

166. The Commission also adopts a
bidding credit for entities, many of
which may be small entities, who
propose projects that will serve only
Tribal census blocks. This 25 percent
bidding credit will increase the
likelihood that these entities will
receive funding. And recognizing the
unique challenges that Tribally-owned
or -controlled entities may face in
obtaining LOCs, the Commission also
provides a waiver process for those
entities that are unable to obtain a LOC.

167. The accountability measures the
Commission adopts are also tailored to
ensuring that rural broadband
experiment support is used for its
intended purpose and so that it can
quickly gather data to inform our policy
decisions. The measures the
Commission adopts are largely the same
measures that are required of all
recipients of Connect America support,
including annual reports and
certifications. And the Commission
finds that ensuring that all recipients are
accountable in their use of rural
broadband experiment support,
including small entities, outweighs the
burden of filing an extra build-out
report on November 1st of their first
funding year and of submitting evidence
such as marketing materials to
demonstrate compliance with public
interest obligations with their annual
reports, their November 1st build-out
report, and with build-out certifications.
Recipients are likely to have such
information available to them as a
regular course of business.

F. Report to Congress

168. The Commission will send a
copy of the Report and Order, including
this FRFA, in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Small Business Regulatory Enforcement
Fairness Act of 1996. In addition, the
Commission will send a copy of the
Report and Order, including this FRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the Report and Order (or a summary
thereof) will also be published in the
Federal Register.

IV. Ordering Clauses

169. Accordingly, it is ordered that,
pursuant to sections 1, 2, 4(i), 4(j), 214,
218-220, 251, 254 and 303(r) of the
Communications Act of 1934, as
amended, and section 706 of the
Telecommunications Act of 1996, 47
U.S.C. 151, 152, 154(i), 154(j), 214, 218—
220, 251, 254, 303(r), 1302 the Report
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and Order in WC Docket No. 10-90 and
WC Docket No. 14-58 is adopted,
effective September 5, 2014, except for
the application process and reporting
requirements that contain new or
modified information collection
requirements that will not be effective
until approved by the Office of
Management and Budget. The
Commission will publish a document in
the Federal Register announcing OMB
approval.

170. It is further ordered, that
pursuant to § 1.3 of the Commission’s
rules, 47 CFR 1.3, the Commission
waives on its own motion §54.313(a)(1)
of the Commission’s rules, 47 CFR
54.313(a)(1) for all recipients of the rural
broadband experiments.

171. It is further ordered, that the
Commission shall send a copy of the
Report and Order in WC Docket No. 10—
90 and WC Docket No. 14-58 to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

172. It is further ordered, that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
the Report and Order in WC Docket No.
10-90 and WC Docket No. 14-58,
including the Further Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Federal Communications Commission.
Gloria J. Miles,

Federal Register Liaison.

[FR Doc. 2014—-18328 Filed 8—-5—14; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216
[Docket No. 140304190-4612-02]
RIN 0648—-BE03

Subsistence Taking of Northern Fur
Seals on the Pribilof Islands; Final
Annual Harvest Estimates for 2014—
2016

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; estimates of annual
fur seal subsistence needs.

SUMMARY: Pursuant to the regulations
governing the subsistence taking of

northern fur seals, NMFS is publishing
the annual fur seal subsistence harvests
on St. George and St. Paul Islands,
Alaska (the Pribilof Islands) for 2011—
2013 and the annual estimates of fur
seal subsistence harvests for 2014-2016.
NMFS estimates the annual subsistence
needs for 2014—-2016 are 1,645—-2,000 fur
seals on St. Paul and 300-500 fur seals
on St. George.

DATES: Effective September 5, 2014.

ADDRESSES: More information about
northern fur seal subsistence harvest
management can be found on the
Internet at https://
alaskafisheries.noaa.gov/
protectedresources/seals/fur.htm.

FOR FURTHER INFORMATION CONTACT:
Michael Williams, NMFS Alaska
Region, 907-271-5117,

Michael Williams@noaa.gov; or
Shannon Bettridge, NMFS Office of
Protected Resources, 301—-427—8402,
Shannon.Bettridge@noaa.gov.

SUPPLEMENTARY INFORMATION:
Background

The subsistence harvest from the
depleted stock of northern fur seals
(Callorhinus ursinus), on the Pribilof
Islands, AK, is governed by regulations
found in 50 CFR part 216, subpart F.
Pursuant to the regulations governing
the taking of fur seals for subsistence
purposes, NMFS must publish a
summary of the fur seal harvest for the
previous 3-year period and an estimate
of the number of seals expected to be
taken in the subsequent 3-year period to
meet the subsistence needs of the Aleut
residents of the Pribilof Islands. After a
30-day comment period, NMFS must
publish a final notification of the
expected annual harvest levels for the
next 3 years.

On May 14, 2014 (79 FR 27550),
NMFS published the summary of the
2011-2013 fur seal harvests and
provided a 30-day comment period on
the estimates of subsistence needs for
2014-2016. In that notice, NMFS
estimated the annual subsistence needs
for 2014-2016 would be 1,645-2,000 fur
seals on St. Paul Island and 300-500 fur
seals on St. George Island and provided
background information related to these
estimates.

Summary of Changes From Proposed
Annual Harvest Estimates

NMFS did not make any changes in
this final notice of annual harvest
estimates. The subsistence need remains
the same and therefore the annual
harvest estimate remains 1,645—2,000
fur seals on St. Paul Island and 300-500
fur seals on St. George Island.

Comments and Response

NMFS received one comment letter
on the notice of the 2014-2016
proposed annual harvest estimates (79
FR 27550; May 14, 2014). A summary of
the comment received and NMFS’s
response follows.

Comment: Stop the northern fur seal
harvest. The reported killings are over
2,500 animals thus the illegal kills must
be about 4,500 seals.

Response: The Fur Seal Act and
Marine Mammal Protection Act both
provide exemptions for the subsistence
harvest of northern fur seals to meet the
dietary and cultural needs of the Pribilof
Island Alaska Native residents
(Pribilovians). The reported annual
subsistence harvest of fur seals for both
islands combined did not exceed 500
sub-adult fur seals during the 2011—
2013 period and was well below the
published subsistence need estimate of
2,500 sub-adult seals. NMFS works in
partnership with the Pribilovians under
co-management agreements pursuant to
the Marine Mammal Protection Act to
discourage and minimize illegal
harvests, and NMFS’s Office of Law
Enforcement has a periodic presence on
the Pribilof Islands to discourage,
detect, and investigate any illegal
harvests.

Classification

National Environmental Policy Act

NMFS prepared an Environmental
Impact Statement evaluating the
impacts on the human environment of
the subsistence harvest of northern fur
seals, which is available on the NMFS
Web site (see Electronic Access).

Executive Order 12866 and Regulatory
Flexibility Act

This final action is exempt from the
procedures of E.O. 12866 because the
action contains no implementing
regulations.

The Chief Counsel for Regulation,
Department of Commerce, certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
action would not have a significant
economic impact on a substantial
number of small entities. The harvest of
northern fur seals on the Pribilof
Islands, Alaska, is for subsistence
purposes only, and the estimate of
subsistence need would not have an
adverse economic impact on any small
entities. Background information related
to the certification was included in the
proposed estimates published in the
Federal Register on May 14, 2014 (79
FR 27550). We received no comments
on this certification; therefore a
regulatory flexibility analysis is not


https://alaskafisheries.noaa.gov/protectedresources/seals/fur.htm
https://alaskafisheries.noaa.gov/protectedresources/seals/fur.htm
https://alaskafisheries.noaa.gov/protectedresources/seals/fur.htm
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required for this action, and none has
been prepared.

Paperwork Reduction Act

This final action does not require the
collection of information.

Executive Order 13132—Federalism

This action does not contain policies
with federalism implications sufficient
to warrant preparation of a federalism
assessment under E.O. 13132 because
this action does not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Nonetheless,
NMFS worked closely with local
governments in the Pribilof Islands, and
these estimates of subsistence harvests
were prepared by the local governments
in St. Paul and St. George, with
assistance from NMFS officials.

Executive Order 13175—Native
Consultation

Executive Order 13175 of November
6, 2000 (25 U.S.C. 450 Note), the
executive Memorandum of April 29,
1994 (25 U.S.C. 450 note), the American
Indian Native Policy of the U.S.
Department of Commerce (March 30,
1995), the Department of Commerce’s
Tribal Consultation Policy (including
the Department of Commerce
Administrative Order 218-8, April 26,
2012), and the NOAA Procedures for
Government-to-Government
Consultation With Federally Recognized
Indian Tribes and Alaska Native
Corporations (November 12, 2013)
outline the responsibilities of the
National Marine Fisheries Service in
matters affecting tribal interests. Section
161 of Public Law 108-100 (188 Stat.
452) as amended by section 518 of
Public Law 108—447 (118 Stat. 3267),
extends the consultation requirements
of E.O. 13175 to Alaska Native
corporations. NMFS contacted the tribal
governments of St. Paul and St. George
Islands and their respective local Native
corporations (Tanadgusix and Tanaq)
about setting the next three years
harvest estimates and incorporated their
input.

Electronic Access

An Environmental Impact Statement,
harvest reports, and other relevant
information are available on the Internet
at the following address: http://
alaskafisheries.noaa.gov/
protectedresources/seals/fur.htm.

Dated: July 31, 2014.
Samuel D. Rauch, III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2014-18610 Filed 8—-5—14; 8:45 am|]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 140106011-4338-02]
RIN 0648-XD418

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Trimester Total Allowable
Catch Area Closure for the Common
Pool Fishery and Possession Limit
Adjustment

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; area closure
and possession limit adjustment.

SUMMARY: This action closes the
American plaice Trimester Total
Allowable Catch Area to Northeast
multispecies common pool trawl vessels
for the remainder of Trimester 1,
through August 31, 2014. The closure is
required by regulation because the
common pool fishery has caught 120
percent of its Trimester 1 quota for
American plaice. This closure is
intended to prevent the overharvest of
the common pool’s allocation for this
stock. Because the common pool catch
of American plaice is not limited to the
American plaice Trimester Total
Allowable Catch Area, this action also
reduces possession and trip limit for the
American plaice stock to zero for all
common pool vessels through August
31, 2014, in order to prevent the
overharvest of the common pool’s
allocation of American plaice.

DATES: This action is effective August 6,
2014, through August 31, 2014.

FOR FURTHER INFORMATION CONTACT: Liz
Sullivan, Fishery Management
Specialist, 978—282-8493.
SUPPLEMENTARY INFORMATION: Federal
regulations at § 648.82(n)(2)(ii) require
the Regional Administrator to close a
common pool Trimester Total
Allowable Catch (TAC) Area for a stock
when 90 percent of the Trimester TAC
is projected to be caught. In such cases,
the Trimester TAC Area for a stock
closes to all common pool vessels

fishing with gear capable of catching
that stock for the remainder of the
trimester. The fishing year 2014 (May 1,
2014, through April 30, 2015) common
pool sub-ACL for American plaice is
24.0 mt and the Trimester 1 (May 1,
2014, through August 30, 2014) TAC is
5.8 mt. Based on the most recent data
and information, which include vessel
trip reports, dealer-reported landings,
and vessel monitoring system
information, we have determined that
120 percent of the Trimester 1 TAC was
caught as of July 26, 2014. Therefore,
effective August 6, 2014, the American
plaice Trimester TAC Area is closed for
the remainder of Trimester 1, through
August 31, 2014, to all common pool
vessels fishing with trawl gear. The
American plaice Trimester TAC Area
consists of statistical areas 512, 513,
514, 515, 521, 522, and 525. The area
will reopen to common pool vessels
fishing with trawl gear at the beginning
of Trimester 2 on September 1, 2014.

The regulations at § 648.86(0)
authorize the Regional Administrator to
adjust the possession and trip limits for
common pool vessels to prevent the
overharvest or underharvest of the
common pool quotas. Because the
closure described above only applies to
select areas and gear types, and because
the American plaice Trimester TAC has
been exceeded, additional action is
necessary to prevent further overages of
the Trimester TAC. Therefore, the
possession and trip limit for American
plaice is reduced to zero for all common
pool vessels in all areas, effective
August 6, 2014, through August 31,
2014.

Any overages of a trimester TAC will
be deducted from Trimester 3, and any
overages of the common pool’s sub-ACL
at the end of the fishing year will be
deducted from the common pool’s sub-
ACL the following fishing year. Any
uncaught portion of the Trimester 1 and
Trimester 2 TAC will be carried over
into the next trimester. Any uncaught
portion of the common pool’s sub-ACL
may not be carried over into the
following fishing year.

Weekly quota monitoring reports for
the common pool fishery can be found
on our Web site at: http://
www.nero.noaa.gov/ro/fso/
MultiMonReports.htm. We will continue
to monitor common pool catch through
vessel trip reports, dealer-reported
landings, vessel monitoring system
catch reports, and other available
information and, if necessary, we will
make additional adjustments to
common pool management measures.


http://alaskafisheries.noaa.gov/protectedresources/seals/fur.htm
http://alaskafisheries.noaa.gov/protectedresources/seals/fur.htm
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Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

The Assistant Administrator for
Fisheries, NOAA, finds good cause
pursuant to 5 U.S.C. 553(b)(B) and 5
U.S.C. 553(d)(3) to waive prior notice
and the opportunity for public comment
and the 30-day delayed effectiveness
period because it would be
impracticable and contrary to the public
interest.

The Trimester TAC Area closure is
required by regulation in order to
reduce the probability of the common
pool fishery exceeding its sub-ACL of
American plaice. Any overages of the
common pool’s sub-ACLs would
undermine conservation objectives and
trigger the implementation of

accountability measures that would
have negative economic impacts on
common pool vessels. The data and
information showing that American
plaice had exceeded 90 percent of the
Trimester 1 TAC for the stock only
became available on July 26, 2014. The
time necessary to provide for prior
notice and comment, and a 30-day delay
in effectiveness, would prevent NMFS
from implementing the necessary
Trimester TAC Area closure for
American plaice in a timely manner,
which could undermine management
objectives of the Northeast Multispecies
Fishery Management Plan, and cause
negative economic impacts to the
common pool fishery.

Additionally, the overage in the
American plaice Trimester 1 TAC
increases the probability of the common

pool exceeding its sub-ACL of American
plaice by more than it already has. The
time necessary to provide for prior
notice and comment, and a 30-day delay
in effectiveness, would prevent NMFS
from setting the possession and trip
limit to zero for American plaice in a
timely manner, which could also
undermine management objectives of
the Northeast Multispecies Fishery
Management Plan, and cause negative
economic impacts to the common pool
fishery.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 31, 2014.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2014-18513 Filed 7—-31-14; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY
[Docket No. EERE-2011-BT-CE-0077]

10 CFR Part 460

Appliance Standards and Rulemaking
Federal Advisory Committee
(ASRAC)—Regional Standards
Enforcement Working Group

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of open meeting.

SUMMARY: This notice announces an
open meeting for the Regional Standards
Enforcement Working Group (RSE
Working Group). The purpose of the
working group will be to discuss and, if
possible, reach consensus on a proposed
rule for the energy efficiency of
requirements of enforcement of regional
standards, as authorized by the Energy
Policy and Conservation Act (EPCA) of
1975, as amended.

DATES: A two-day, open meeting will be
held on:

Wednesday, August 13; 9 a.m.—5 p.m.
(EDT) and

Thursday, August 14; 9 a.m.—5 p.m.
(EDT).

Foreign nationals wishing to
participate in the meeting must respond
by email to asrac@ee.doe.gov as soon as
possible, to initiate the necessary
security screening procedures.
ADDRESSES: Wednesday: U.S.
Department of Energy, Forrestal
Building, 1000 Independence Avenue
SW., Washington, DC 20585, Room 8E—
089. Thursday: 950 L’Enfant Plaza
Washington, DC 20024, room 6097/8/9.
Individuals will also have the
opportunity to participate by webinar.

Webinar: To register for the webinar
and receive call-in information, please
register for Wednesday, August 13 at
https://www1.gotomeeting.com/register/
831773864 and for Thursday, August 14
at https://wwwi.gotomeeting.com/
register/916598880.

FOR FURTHER INFORMATION CONTACT:
Ashley Armstrong, Lead Project

Manager, Building Technologies Office,
Office of Energy Efficiency and
Renewable Energy, U.S. Department of
Energy (DOE), 950 L’Enfant Plaza SW.,
Washington, DC 20024. Phone: 202—
586—6590; Email: asrac@ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Purpose of Meeting

The purpose of the working group
will be to discuss and, if possible, reach
consensus on a proposed rule for the
enforcement of regional energy
efficiency standards for split-system
central air conditioners and single-
package central air conditioners, as
authorized by the Energy Policy and
Conservation Act (EPCA) of 1975, as
amended.

Tentative Agenda: (Subject to change):

¢ Overview of Working Group’s Task

¢ Discussion and formation of a work
plan for the RSE Working Group to
accomplish its objectives.

Public Participation

Members of the public are welcome to
observe the business of the meeting and,
if time allows, may make oral
statements during the specified period
for public comment. To attend the
meeting and/or to make oral statements
regarding any of the items on the
agenda, email asrac@ee.doe.gov. In the
email, please indicate your name,
organization (if appropriate),
citizenship, and contact information.
Please note that foreign nationals
visiting DOE Headquarters are subject to
advance security screening procedures.
Any foreign national wishing to
participate in the meeting should advise
ASRAC staff as soon as possible by
emailing asrac@ee.doe.gov to initiate
the necessary procedures, as soon as
possible. Anyone attending the meeting
will be required to present a government
photo identification, such as a passport,
driver’s license, or government
identification. Due to the required
security screening upon entry,
individuals attending should arrive
early to allow for the extra time needed.

Members of the public will be heard
in the order in which they request to
make a statement at the public meeting.
Time allotted per speaker will depend
on the number of individuals who wish
to speak but will not exceed five
minutes. Reasonable provision will be
made to include the scheduled oral
statements on the agenda. The co-chairs

of the Committee will make every effort
to hear the views of all interested parties
and to facilitate the orderly conduct of
business.

Participation in the meeting is not a
prerequisite for submission of written
comments. ASRAC invites written
comments from all interested parties
during the course of the negotiations. If
you would like to file a written
statement with the committee, you may
do so either by submitting a hard or
electronic copy before or after the
meeting. Electronic copy of written
statements should be emailed to asrac@
ee.doe.gov.

Minutes: All notices, public
comments, public meeting transcripts,
and supporting documents associated
with this working group are included in
Docket No. EERE-2011-BT-CE-0077.

Issued in Washington, DC, on July 31,
2014.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2014-18567 Filed 8—5-14; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

14 CFR Parts 234, 244, 250, 255, 256,
257, 259, and 399

[Docket No. DOT-0ST-2014-0056]

RIN 2105—-AE11

Transparency of Airline Ancillary Fees
and Other Consumer Protection Issues

AGENCY: Office of the Secretary (OST),
Department of Transportation (DOT).
ACTION: Extension of comment period on
proposed rule.

SUMMARY: This action extends the
comment period for an NPRM on
transparency of airline ancillary fees
and other consumer protection issues
that was published in the Federal
Register on May 23, 2014. The
Department of Transportation is
extending the period for interested
persons to submit comments on this
rulemaking from August 21, 2014, to
September 22, 2014. This extension is a
result of a joint petition filed by a
number of airline associations to extend
the comment period for the proposal.
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DATES: Comments must be received by
September 22, 2014. Comments received
after this date will be considered to the
extent practicable.

ADDRESSES: You may file comments
identified by the docket number DOT—
0ST-2014-0056 by any of the following
methods:

e Federal eRulemaking Portal: go to
http://www.regulations.gov and follow
the online instructions for submitting
comments.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Ave. SE., Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Ave. SE., between
9:00a.m. and 5:00p.m. ET, Monday
through Friday, except Federal
Holidays.

e Fax:(202) 493-2251.

Instructions: You must include the
agency name and docket number DOT-
0OST-2014-0056 or the Regulatory
Identification Number, RIN No. 2105—
AE11, for the rulemaking at the
beginning of your comment. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

Privacy Act: Anyone is able to search
the electronic form of all comments
received in any of our dockets by the
name of the individual submitting the
comment (or signing the comment if
submitted on behalf of an association, a
business, a labor union, etc.). You may
review DOT’s complete Privacy Act
statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
DocketsInfo.dot.gov.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov or to the street
address listed above. Follow the online
instructions for accessing the docket.
FOR FURTHER INFORMATION CONTACT:
Kimberly Graber or Blane A. Workie,
Office of the Assistant General Counsel
for Aviation Enforcement and
Proceedings, U.S. Department of
Transportation, 1200 New Jersey Ave.
SE., Washington, DC 20590, 202—-366—
9342 (phone), 202-366-7152 (fax),
Kimberly.graber@dot.gov or
blane.workie@dot.gov (email).
SUPPLEMENTARY INFORMATION: On May
23, 2014, the Department published a
Notice of Proposed Rulemaking (NPRM)
on transparency of airline ancillary fees
and other consumer protection issues,
including clarifying and codifying the
Department’s interpretation of the

statutory definition of “ticket agent;”
expanding the pool of “reporting”
carriers; requiring enhanced reporting
by mainline carriers for their domestic
code-share partner operations; requiring
large travel agents to adopt minimum
customer service standards; codifying
the statutory requirement that carriers
and ticket agents disclose any airline
code-share arrangements on their Web
sites; and prohibiting unfair and
deceptive practices such as undisclosed
biasing in schedule and fare displays
and post-purchase price increases.
Additionally, this NPRM would correct
drafting errors and make minor changes
to the Department’s second Enhancing
Airline Passenger Protections rule to
conform to guidance issued by the
Department’s Office of Aviation
Enforcement and Proceedings
(Enforcement Office) regarding its
interpretation of the rule. See 79 FR
29970 (May 23, 2014). Comments on the
matters proposed were to be received 90
days after publication of the NPRM, or
by August 21, 2014.

We received a joint petition for a 90-
day extension of the comment period for
this rulemaking by Airlines for America
(A4A), the International Air
Transportation Association (IATA), and
the Regional Airline Association (RAA).
According to this petition, the extension
is appropriate because the NPRM
proposes significant new regulations on
U.S. and foreign carriers and ticket
agents, in addition to requesting
information and views on dozens of
topics that could materially alter the
proposal. The petitioners also state that
the proposed rule would expand the
regulated community by covering
previously unregulated entities and
commercial relationships. Further, the
petitioners point out that the Regulatory
Impact Analysis (RIA) accompanying
the NPRM requests information on a
number of proposals and alternatives
and more time is needed to provide the
Department with the extensive
information it requests.

We received four comments generally
in support of this joint petition. Spirit
Airlines supports the joint petition and
its underlying rationale. Airline Tariff
Publishing Company (ATPCO) also
agrees with the petition particularly
because of the complex technical
questions raised by the NRPM in
relation to implementing the proposal of
enhancing transparency in airline
ancillary fees. Open Allies for Airfare
Transparency urges the Department not
to prolong the adoption of a rule that
would enhance airline pricing
transparency but also recognizes the
complexity of the proposals in this
NPRM. Therefore, it supports a

“reasonable extension” period of less
than 90 days. Travelers United opposes
any extension to the comment period for
the proposal to enhance transparency of
ancillary fees and states that this topic
has been debated and commented for
three years. It also opposes an extension
to the comment period proposals related
to reporting issues. Also recognizing the
complexity of the NPRM, Travelers
United supports a limited extension to
the comment period for other topics
such as codifying the definition of ticket
agent, requiring large travel agents to
adopt customer service standards,
transparency of codeshare operations,
and disclosure of biasing in schedule
and fare displays.

While we concur with the requests for
an extension of the comment period, we
believe that a 90-day extension would
be excessive. We have decided to grant
an extension of 30 days, or until
September 22, 2014, for the public to
comment on the NPRM. We believe this
extension is appropriate in balancing
the need for additional time for
comments and the need to proceed
expeditiously with this important
rulemaking. We note that the proposal
to enhance airline ancillary fee
transparency, which is the proposal in
this NPRM that involves the most
technical complexities, was one of the
proposals in the Department’s 2010
Enhancing Airline Passenger Protection
rulemaking. In the final rule of that
rulemaking, we deferred final action on
this matter to a future rulemaking.
Therefore, the interested parties have
been on notice that we intended to
further explore this topic in a
subsequent rulemaking. We further note
that with this additional 30 days we are
granting here, interested parties will
have total of 120 days to comment on
the proposals, which we believe is
adequate time for analysis and
coordination regarding the proposals.

Accordingly, the Department finds
that good cause exists to extend the time
for comments on the proposed rule from
August 21, 2014, to September 22, 2014.
We do not anticipate any further
extension of the comment period for
this rulemaking.

Issued this 31st day of July, 2014, in
Washington, DC.

Kathryn B. Thomson,

General Counsel, Office of Regulation and
Enforcement, U.S. Department of
Transportation.

[FR Doc. 2014-18525 Filed 8—-5-14; 8:45 am]

BILLING CODE P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2012-0798; FRL-9914-79—
OAR]

Approval and Promulgation of
Implementation Plans; Mississippi:
New Source Review (NSR)-Prevention
of Significant Deterioration (PSD)

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
portions of a revision to the Mississippi
State Implementation Plan (SIP)
submitted by the State of Mississippi,
through the Mississippi Department of
Environmental Quality (MDEQ), on
February 10, 2012. The SIP revision
modifies Mississippi’s New Source
Review (NSR) Prevention of Significant
Deterioration (PSD) program to
incorporate by reference (IBR) certain
Federal PSD regulations. EPA is
proposing to approve these portions of
Mississippi’s SIP revision because the
Agency has preliminarily determined
that they are consistent with the Clean
Air Act (CAA or Act) and EPA’s NSR
permitting regulations.

DATES: Comments must be received on
or before September 5, 2014.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2012-0798 by one of the following
methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: R4-RDS@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: EPA-R04-OAR-2012-0798,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960.

5. Hand Delivery or Courier: Ms.
Lynorae Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. “EPA-R04-OAR-2012—

0798.” EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are

Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
information regarding the Mississippi
SIP, contact Ms. Twunjala Bradley,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Ms.
Bradley’s telephone number is (404)
562—9352; email address:
bradley.twunjala@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What action is EPA proposing?

II. What is the background for EPA’s
proposed action?

III. What is EPA’s analysis of Mississippi’s
SIP revision?

IV. Proposed Action

V. Statutory and Executive Order Reviews

I. What action is EPA proposing?

On February 10, 2012, MDEQ
submitted a SIP revision to EPA for
approval into the Mississippi SIP that
includes changes to the State’s Air
Quality Regulations in Air Pollution
Control, Section 5 (APC-S-5)—
Regulations for the Prevention of
Significant Deterioration of Air Quality.
These rule changes were provided to
comply with Federal NSR PSD
permitting requirements. The February
10, 2012, SIP submission updates the
IBR* date in APC—-S-5 to November 4,
2011, for the Federal PSD permitting
regulations at 40 CFR 52.21 and
portions of 51.166 to include PSD
provisions promulgated in the carbon
dioxide (CO,) Biomass Deferral Rule,2
PM;( Surrogate and Grandfather Policy
Repeal,? and Reasonable Possibility
Rule.* EPA is not proposing to approve
the portion of Mississippi’s SIP
submission that IBR the July 20, 2011
CO; Biomass Deferral Rule because the
United States Court of Appeals for the
District of Columbia Circuit (D.C.

1 Throughout this rulemaking the acronym IBR
means “‘incorporate by reference” or “incorporates
by reference.”

2“Deferral for CO, Emissions From Bioenergy
and Other Biogenic Sources Under the Prevention
of Significant Deterioration (PSD) and Title V
Programs,” Final Rule, 76 FR 43490, (July 20, 2011)
(hereinafter referred to as the CO, Biomass Deferral
Rule).

3 Implementation of the New Source Review
(NSR) Program for Particulate Matter Less than 2.5
Micrometers (PM..s); Final Rule to Repeal
Grandfather Provision” Final Rule, 76 FR 28646,
(May 18, 2011) (hereinafter referred to as the PM,o
Surrogate and Grandfather Policy Repeal).

4 “Prevention of Significant Deterioration and
Nonattainment New Source Review: Reasonable
Possibility in Recordkeeping” Final Rule, 72 FR
72607, (December 21, 2007) (hereinafter referred to
as the Reasonable Possibility Rule).
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Circuit) issued a decision on July 12,
2013, in Center for Biological Diversity
v. EPA, 722 F.3d 401 (D.C. Cir. 2013) to
vacate the rule. Today, EPA is proposing
to approve only the portions of
Mississippi’s February 10, 2012, SIP
revision addressing the Reasonable
Possibility Rule and the PM;, Surrogate
and Grandfather Policy Repeal Rule.?

II. What is the background for EPA’s
proposed action?

Today’s proposed action to revise the
Mississippi SIP relates to PSD
provisions promulgated in the PMq
Surrogate and Grandfather Policy
Repeal and the Reasonable Possibility
Rule. More details regarding these rules
are found in the respective final
rulemakings and are summarized below.

A. Reasonable Possibility Rule

On June 24, 2005, the D.C. Circuit
issued a decision on the challenges to
the 2002 NSR Reform Rules including
reasonable possibility. New York v. U.S.
EPA, 413 F.3d 3 (D.C. Cir. 2005).5 For
additional information on the 2002 NSR
Reform Rules, see 67 FR 80186
(December 31, 2002) and http://
WWW.epa.gov/nsr.

In summary, the D.C. Circuit
remanded a portion of the rules
regarding recordkeeping and the term
“reasonable possibility”’ found in 40
CFR 52.21(r)(6) and 40 CFR 51.165(a)(6)

5Mississippi’s February 10, 2012, SIP submission
only addresses the adoption of the three PSD
permitting regulations discussed above that the
State requested for inclusion into the SIP. Any
previous SIP revisions submitted by MDEQ that
adopted other PSD permitting provisions captured
in 40 CFR 52.21 as of November 4, 2011, were
addressed by EPA in separate actions and are not
relevant to the State’s February 10, 2012,
submission or to today’s proposed approval into the
SIP of the Reasonable Possibility Rule and the PM;o
Surrogate and Grandfather Policy Repeal Rule PSD
permitting provisions discussed in this rulemaking.

6 On December 31, 2002 (67 FR 80186), EPA
published final rule changes to 40 CFR parts 51 and
52 regarding the CAA’s PSD and nonattainment
new source review programs. On November 7, 2003
(68 FR 63021), EPA published a notice of final
action on the reconsideration of the December 31,
2002, final rule changes. The December 31, 2002,
and the November 7, 2003, final actions are
collectively referred to as the “2002 NSR Reform
Rules.” After the 2002 NSR Reform Rules were
finalized and effective (March 3, 2003), industry,
state, and environmental petitioners challenged
numerous aspects of the 2002 NSR Reform Rules,
along with portions of EPA’s 1980 NSR Rules, 45
FR 52676 (August 7, 1980). In summary, the D.C.
Circuit vacated portions of the rules pertaining to
clean units and PCPs, remanded a portion of the
rules regarding recordkeeping and the term
“reasonable possibility” found in 40 CFR 52.21(r)(6)
and 40 CFR 51.165(a)(6) and 51.166(r)(6), and either
upheld or did not comment on the other provisions
included as part of the 2002 NSR Reform Rules. On
June 13, 2007 (72 FR 32526), EPA took final action
to revise the 2002 NSR Reform Rules to remove
from Federal law all provisions pertaining to clean
units and the PCPs exemption that were vacated by
the DC Circuit.

and 51.166(r)(6) requiring that EPA
either provide an acceptable
explanation for its “‘reasonable
possibility”” standard or devise an
appropriate alternative. In response to
the court’s decision, EPA took final
action on December 21, 2007, to clarify
that a ““reasonable possibility” applies
where source emissions equal or exceed
50 percent of the CAA NSR significance
levels for any pollutant. See 72 FR
72607. The “‘reasonable possibility”’
provision identifies for sources and
reviewing authorities the circumstances
under which a major stationary source
undergoing a modification that does not
trigger major NSR must keep records.
EPA’s December 21, 2007, final rule on
the record-keeping and reporting
provisions also explains state
obligations with regard to the reasonable
possibility related rule changes.” See 72
FR 72607 at 72613—14. The final rule
gave states and local permitting
authorities three years from publication
to submit revisions to incorporate the
reasonable possibility provisions or to
submit notice to EPA that their
regulations fulfill these requirements.
MDEQ adopted the NSR Reform rules
in the SIP on July 28, 2005, however,
MDEQ did not incorporate the
“reasonable possibility” provision at
that time due to the remand. In its 2005
PSD regulations at APC-S-5 (2.6),
MDEQ excluded the following phrase
from its IBR of 40 CFR 52.21: “in
circumstances where there is a
reasonable possibility, within the
meaning of paragraph (r)(6)(vi) of 40
CFR 52.21, that a project that is not a
part of a major modification may result
in a significant emissions increase.” On
July 10, 2006, EPA published the final
rulemaking approving Mississippi’s SIP
revision adopting the NSR Reform Rule.
See 71 FR 38773. In the approval, EPA
acknowledged Mississippi’s rule did not
contain the reasonable possibility
language that was included in the
remand and stated, “EPA continues to
move forward with its evaluation of the
portion of its NSR reform rules that
were remanded by the D.C. Circuit and
is preparing to respond to the D.C.
Circuit’s remand. EPA’s final decision

7On January 14, 2009, EPA denied a petition by
the State of New Jersey (submitted February 15,
2008) for reconsideration and stay of the December
21, 2007, final rule for “reasonable possibility.”
However, on March 11, 2009, New Jersey reiterated
its request for reconsideration, which EPA granted
on April 24, 2009. EPA has not taken action on the
reconsideration; therefore, the current
recordkeeping rules established in the December 21,
2007, final rule are approvable. See http://
www.epa.gov/nsr/actions.html#2009 under Denial
of Petitions to Reconsider Aspects of the PM>.s NSR
Requirements and Reasonable Possibility Rule for
additional information on the New Jersey petition.

with regard to the remand may require
EPA to take further action on this
portion of Mississippi’s rules.”

B. PM,o Surrogate and Grandfather
Policy Repeal

In the NSR PM, 5 Rule,8 EPA finalized
regulations to establish the framework
for implementing preconstruction
permit review for the PM, s NAAQS in
both attainment and nonattainment
areas. This rule included a grandfather
provision that allowed PSD applicants
that submitted their complete permit
application prior to the July 15, 2008,
effective date of the NSR PM, s Rule to
continue to rely on the 1997 PM;,
Surrogate Policy rather than amend
their application to demonstrate
compliance directly with the new PMo s
requirements. See 73 FR 28321. On May
12, 2011, Mississippi submitted a SIP
revision that excluded the PM;q
surrogate grandfathering provision at 40
CFR 52.21(i)(1)(x1i) from the state’s PSD
regulations. EPA approved portions of
Mississippi’s May 12, 2011, SIP revision
on September 26, 2012 (77 FR 59095).
On May 18, 2011, EPA took final action
to repeal the PM, 5 grandfathering
provision at 40 CFR 52.21(i)(1)(xi). See
76 FR 28646.

III. What is EPA’s analysis of
Mississippi’s SIP revision?

MDEQ’s PSD preconstruction rules
are found at Mississippi Rule APC-S-5-
Regulations for Prevention of Significant
Deterioration for Air Quality and apply
to major stationary sources or
modifications constructed in areas
designated attainment areas or
unclassifiable/attainment areas as
required under part C of title I of the
CAA with respect to the NAAQS.
MDEQ’s February 10, 2012, SIP
submittal updates the IBR date in APC—
S—5 to November 4, 2011, for the
Federal PSD permitting regulations at 40
CFR 52.21 to include the Federal PSD
permitting updates promulgated in the
CO, Biomass Deferral Rule, the
Reasonable Possibility Rule, and the
PM,o Surrogate and Grandfather Policy
Repeal. EPA is proposing to approve the
updates only as they relate to the
Reasonable Possibility Rule and the
PM, Surrogate and Grandfather Policy

8 This rulemaking established regulations to
implement the NSR program for the PM» s NAAQS
on May 16, 2008. See 73 FR 28321. As a result of
EPA’s final NSR PM, 5 Rule, states were required to
submit SIP revisions to EPA no later than May 16,
2011, to address these requirements for both the
PSD and NNSR programs. On May 12, 2011,
Mississippi submitted a SIP revision to IBR the NSR
PM. s Rule into the state’s SIP at APC-S-5. EPA
approved portions of the NSR PM, s rule into the
Mississippi SIP PSD program on September 26,
2012. See 77 FR 59095.
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Repeal. EPA is not proposing to approve
the portion of Mississippi’s February 10,
2012, SIP submission that IBR the CO,
Biomass Deferral Rule at APC-S-5 as a
result of the July 12, 2013, court
decision identified above. EPA may
address this portion of Mississippi’s SIP
submission in a separate rulemaking.

Regarding reasonable possibility, the
February 10, 2012, SIP revision removes
the reasonable possibility exclusion at
APC-S-5(2.6) and IBR EPA’s December
21, 2007, revised definition of
reasonable possibility into its SIP.

Mississippi’s February 10, 2012, SIP
revision also adopts the repeal of the
PM.; s Grandfathering Provision.
Mississippi’s February 10, 2012, SIP
submittal incorporates into the
Mississippi SIP the version of 40 CFR
52.21 as of November 4, 2011, which
includes the May 18, 2011, repeal of the
grandfather provision. Thus, the
language previously approved into
Mississippi SIP at APC—-S-5(2.7) that
excludes the grandfathering provision is
no longer necessary. Mississippi’s
February 10, 2012, SIP submittal
removes the unnecessary language
pertaining to the grandfather provision
from APG-S-5.

IV. Proposed Action

EPA is proposing to approve portions
of Mississippi’s February 10, 2012, SIP
submission that update the IBR date in
APC-S-5 to November 4, 2011, for the
Federal PSD permitting regulations at 40
CFR 52.21 to include the Reasonable
Possibility Rule and the PM;, Surrogate
and Grandfather Policy Repeal. EPA has
made the preliminary determination
that these portions of the SIP revision
are approvable because they are
consistent with section 110 of the CAA
and EPA PSD permitting regulations.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 F43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen oxides, Particulate matter,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 28, 2014.
Heather McTeer Toney,
Regional Administrator, Region 4.
[FR Doc. 2014-18625 Filed 8-5-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R03-OAR-2014-0148; FRL-9914-71-
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia, Maryland, and Virginia;
Approval of the Redesignation
Requests and Maintenance Plan of the
Washington, DC-MD-VA
Nonattainment Area for the 1997
Annual Fine Particulate Matter
Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
the requests from the District of
Columbia (the District), the State of
Maryland (Maryland), and the
Commonwealth of Virginia (Virginia)
(collectively “the States”) to redesignate
to attainment their respective portions
of the Washington, DC-MD-VA
nonattainment area (hereafter “the
Washington Area” or “the Area”) for the
1997 annual fine particulate matter
(PM,s) National Ambient Air Quality
Standard (NAAQS or standard). EPA is
also proposing to approve as a revision
to their respective State Implementation
Plans (SIPs) the common maintenance
plan submitted by the States to show
maintenance of the 1997 annual PM 5
NAAQS through 2025 for the
Washington Area. The Washington Area
maintenance plan includes motor
vehicle emissions budgets (MVEBs) for
PM: s and nitrogen oxides (NOx) for the
Area for the 1997 annual PM, s
standard, which EPA is proposing to
approve for transportation conformity
purposes. These actions are being taken
under the Clean Air Act (CAA).

DATES: Written comments must be
received on or before September 5,
2014.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2014-0148 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: Fernandez.cristina@epa.gov.

C. Mail: EPA-R03—OAR-2014-0148,
Cristina Ferndndez, Associate Director,
Office of Air Quality Planning, Mailcode
3AP30, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
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deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2014—
0148. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ““anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittals are
available at District of Columbia,
Department of the Environment, Air
Quality Division, 1200 1st Street NE.,
5th floor, Washington, DG 20002;
Maryland Department of the
Environment, 1800 Washington

Boulevard, Suite 705, Baltimore,
Maryland 21230; and Virginia
Department of Environmental Quality,
629 East Main Street, Richmond,
Virginia 23219, respectively.

FOR FURTHER INFORMATION CONTACT:
Emlyn Vélez-Rosa, (215) 814-2038, or
by e-mail at velez-rosa.emlyn@epa.gov.
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VI. Proposed Actions
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I. Background

The first air quality standards for
PM_ s were established on July 16, 1997
(62 FR 38652, July 18, 1997). EPA
promulgated an annual standard at a
level of 15 micrograms per cubic meter
(ug/m3), based on a three-year average of
annual mean PM, 5 concentrations (the
1997 annual PM, 5 standard). In the
same rulemaking action, EPA
promulgated a 24-hour standard of 65
ug/ms3, based on a three-year average of
the 98th percentile of 24-hour
concentrations.

On January 5, 2005 (70 FR 944, 1014),
EPA published air quality area
designations for the 1997 PM, s
standards. In that rulemaking action,
EPA designated the Washington Area as
nonattainment for the 1997 annual
PM. s standard. The Washington Area
includes the entire District of Columbia;
Arlington, Fairfax, Loudoun, and Prince
William Counties and the cities of
Alexandria, Fairfax, Falls Church,
Manassas, and Manassas Park in
Virginia; and Charles, Frederick,
Montgomery, and Prince George’s
Counties in Maryland. See 40 CFR
81.309, 81.321, and 81.347.

On October 17, 2006 (71 FR 61144),
EPA retained the annual average
standard at 15 pg/ms3, but revised the 24-
hour standard to 35 pug/m3, based again
on the three-year average of the 98th
percentile of 24-hour concentrations
(the 2006 24-hour PM, 5 standard). On

November 13, 2009 (74 FR 58688), EPA
published designations for the 2006 24-
hour PM: 5 standard, which became
effective on December 14, 2009. The
Washington Area was not designated as
a nonattainment area for the 2006 24-
hour PM, s NAAQS.

In response to legal challenges of the
2006 annual PM; 5 standard, the United
States Court of Appeals for the District
of Columbia (DC Circuit Court)
remanded this standard to EPA for
further consideration. See American
Farm Bureau Federation and National
Pork Producers Council, et al. v. EPA,
559 F.3d 512 (D.C. Cir. 2009). However,
given that the 1997 annual and the 2006
annual PM, s standards are essentially
identical, attainment of the 1997 annual
PM, 5 standard would also indicate
attainment of the remanded 2006 annual
PM, 5 standard. Since the Washington
Area is designated nonattainment only
for the 1997 annual PM, s NAAQS,
today’s proposed rulemaking action
addresses the redesignation to
attainment only for this standard.

On January 12, 2009 (74 FR 1146),
EPA determined that the entire
Washington Area had attained the 1997
annual PM, 5 standard, based on 2004—
2006 and 2005-2007 quality-assured,
quality-controlled, and certified ambient
air quality monitoring data. Pursuant to
40 CFR 51.1004(c), this “clean data”
determination suspended the
requirements for each of the States to
submit for their jurisdiction of the
Washington Area an attainment
demonstration and associated
reasonably available control measures
(RACM), a reasonable further progress
(RFP) plan, contingency measures, and
other planning SIP revisions related to
the attainment of the 1997 annual PM, 5
NAAQS until such time as: (1) The Area
is redesignated to attainment for the
standard, at which time the
requirements no longer apply; or (2)
EPA determines that the Area has again
violated the standard, at which time
such plans are required to be submitted
by the States. Subsequently, on January
10, 2012 (77 FR 1411), EPA determined,
pursuant to section 179(c), that the
entire Washington Area had attained the
1997 annual PM, s NAAQS by its
statutory attainment date of April 5,
2010.

The District of Columbia Department
of the Environment (DDOE), the
Maryland Department of the
Environment (MDE), and the Virginia
Department of Environmental Quality
(VADEQ) worked together in developing
a combined document to address the
requirements for redesignation of the
Washington Area for the 1997 annual
PM, s NAAQS. The States also
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developed a common maintenance plan
as a revision to their respective SIPs to
ensure continued attainment of the 1997
annual PM; s standard in the
Washington Area throughout 2025. The
1997 annual PM, s redesignation
requests and maintenance plans for the
Washington Area were submitted to
EPA by DDOE on June 3, 2013, by MDE
on July 10, 2013, and by VADEQ on
June 3, 2013. The emissions inventories
included in the Washington Area
maintenance plans were subsequently
supplemented by the States to provide
for emissions estimates of VOC and
ammonia. The supplemental inventories
were submitted to EPA on July 22, 2013
by DDOE, on July 26, 2013 by MDE, and
on July 17, 2013 by VADEQ. In addition,
the maintenance plan includes the 2017
and 2025 PM, s and NOx MVEBs used
for transportation conformity purposes
for the entire Washington Area for the
1997 annual PM, s NAAQS.

II. EPA’s Requirements

A. Criteria for Redesignation to
Attainment

The CAA provides the requirements
for redesignating a nonattainment area
to attainment. Specifically, section
107(d)(3)(E) of the CAA allows for
redesignation providing that: (1) EPA
determines that the area has attained the
applicable NAAQS; (2) EPA has fully
approved the applicable
implementation plan for the area under
section 110(k); (3) EPA determines that
the improvement in air quality is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the applicable SIP
and applicable Federal air pollutant
control regulations and other permanent
and enforceable reductions; (4) EPA has
fully approved a maintenance plan for
the area as meeting the requirements of
section 175A of the CAA; and (5) the
state containing such area has met all
requirements applicable to the area
under section 110 and part D.

EPA has provided guidance on
redesignation in the “State
Implementation Plans; General
Preamble for the Implementation of
Title I of the Clean Air Act Amendments
of 1990,” (57 FR 13498, April 16, 1992)
(the “General Preamble”) and has
provided further guidance on processing
redesignation requests in the following
documents: (1) “Procedures for
Processing Requests to Redesignate
Areas to Attainment,” Memorandum
from John Calcagni, Director, Air
Quality Management Division,
September 4, 1992 (hereafter the “1992
Calcagni Memorandum”); (2) ““State
Implementation Plan (SIP) Actions

Submitted in Response to Clean Air Act
(CAA) Deadlines,” Memorandum from
John Calcagni, Director, Air Quality
Management Division, October 28, 1992;
and (3) “Part D New Source Review
(Part D NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” Memorandum from Mary
D. Nichols, Assistant Administrator for
Air and Radiation, October 14, 1994.

B. Requirements of a Maintenance Plan

Section 175A of the CAA sets forth
the elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment. Under
section 175A, the plan must
demonstrate continued attainment of
the applicable NAAQS for at least 10
years after approval of a redesignation of
an area to attainment. Eight years after
the redesignation, the state must submit
a revised maintenance plan
demonstrating that attainment will
continue to be maintained for the 10
years following the initial 10-year
period. To address the possibility of
future NAAQS violations, the
maintenance plan must contain such
contingency measures, with a schedule
for implementation, as EPA deems
necessary to assure prompt correction of
any future PM, s violations.

The 1992 Calcagni Memorandum
provides additional guidance on the
content of a maintenance plan. The
memorandum states that a maintenance
plan should address the following
provisions: (1) An attainment emissions
inventory; (2) a maintenance
demonstration showing maintenance for
10 years; (3) a commitment to maintain
the existing monitoring network; (4)
verification of continued attainment;
and (5) a contingency plan to prevent or
correct future violations of the NAAQS.

III. Summary of Proposed Actions

EPA is proposing to take several
rulemaking actions related to the
redesignation of the Washington Area to
attainment for the 1997 annual PM, 5
NAAQS. First, EPA is proposing to find
that the States meet the requirements for
redesignation of the Washington Area
for the 1997 annual PM, s NAAQS
under section 107(d)(3)(E) of the CAA.
Second, EPA is proposing to approve
the Washington Area’s maintenance
plan for the Area as a revision to the
District, Virginia, and Maryland SIPs for
the 1997 annual PM, s NAAQS. The
approval of a maintenance plan is one
of the CAA criteria for redesignation of
the Area to attainment. The Washington
Area maintenance plan is designed to
ensure continued attainment of the 1997
annual PM, s standard in the entire Area
for 10 years after redesignation, until

2025. Third, EPA is proposing to
approve the MVEBs for PM, 5 and NOx
emissions for the 1997 annual PM, s
standard, which are included as part of
the Washington Area’s maintenance
plan. EPA previously determined that
the Washington Area has attained the
1997 annual PM» s NAAQS. In this
rulemaking action, EPA is proposing to
find that the Area continues to attain the
standard.

1V. Effect of Recent Court Decisions on
Proposed Actions

In this proposed rulemaking action,
EPA considers the effects of three legal
decisions on this redesignation. EPA
first considers the effects of the D.C.
Circuit and U.S. Supreme Court’s
decisions in EME Homer City
Generation, L.P. v. EPA, 696 F.3d 7 (D.C.
Cir. 2012), rev’d, No. 12-1182 (S. Ct.
April 29, 2014). The Supreme Court
reversed the D.C. Circuit decision
vacating and remanding the Cross-State
Air Pollution Rule (CSAPR). Second,
EPA is considering the effect of the
January 4, 2013, D.C. Circuit decision
remanding to EPA the “Final Clean Air
Fine Particle Implementation Rule” (72
FR 20586, April 25, 2007) and the
“Implementation of the New Source
Review (NSR) Program for Particulate
Matter Less than 2.5 Micrometers
(PM,5)” final rule (73 FR 28321, May
16, 2008) (collectively, “1997 PM, s
Implementation Rule”). Natural
Resources Defense Council (NRDC) v.
EPA, 706 F.3d 428 (D.C. Cir. 2013).

A. Effect of the Supreme Court and D.C.
Circuit’s Decisions Regarding EPA’s
CSAPR

EPA has considered the recent
decisions from the U.S. Supreme Court
and the D.C. Circuit Court regarding
EPA’s CSAPR, and has concluded that
the decisions do not alter the Agency’s
proposal to redesignate the Washington
Area from nonattainment to attainment
for the 1997 annual PM, s NAAQS. EPA
promulgated CSAPR (76 FR 48208,
August 8, 2011) to replace the Clean Air
Interstate Rule (CAIR), which has been
in place since 2005. See 76 FR 59517.
Both CSAPR and CAIR require
significant reductions in emissions of
SO, and NOx from electric generating
units (EGUs) to limit the interstate
transport of these pollutants and the
ozone and fine particulate matter they
form in the atmosphere. The DC Circuit
Court initially vacated CAIR, North
Carolina v. EPA, 531 F.3d 896 (D.C. Cir.
2008), but ultimately remanded the rule
to EPA without vacatur to preserve the
environmental benefits provided by
CAIR, North Carolina v. EPA, 550 F.3d
1176, 1178 (D.C. Cir. 2008). After
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staying the implementation of CSAPR
on December 20, 2011 and instructing
EPA to continue to implement CAIR in
the interim, on August 21, 2012, the
D.C. Circuit Court issued a decision to
vacate CSAPR, with further instruction
to continue administering CAIR
“pending the promulgation of a valid
replacement.” EME Homer City
Generation L.P. v. EPA, 696 F.3d 7, 38
(D.C. Cir. 2012). On April 29, 2014, the
Supreme Court reversed the opinion of
the D.C. Circuit Court and remanded the
matter to the D.C. Circuit Court for
further proceedings. EPA v. EME Homer
City Generation, L.P., No. 12—1182 (S.
Ct. April 29, 2014).

In their submissions, the States do not
rely on either CAIR or CSAPR for
emission reductions that contributed to
the Washington Area’s attainment of the
1997 annual PM, s NAAQS, nor do the
States rely on either of the rules to show
maintenance of the standard in the Area
for 10 years following redesignation.
However, because CAIR was
promulgated in 2005 and incentivized
sources and states to begin achieving
early emission reductions, the air
quality data examined by EPA in issuing
a final determination of attainment for
the Washington Area in 2009 (January
12, 2009, 74 FR 1146) and the air quality
data from the Area since 2005
necessarily reflect reductions in
emissions from upwind sources as a
result of CAIR. Nonetheless, in this case
EPA believes that it is appropriate to
redesignate the Washington Area.
Modeling conducted by EPA during the
CSAPR rulemaking process, which used
a baseline emissions scenario that
“backed out” the effects of CAIR, see 76
FR at 48223, projected that the counties
in the Washington Area would have
PM. s annual design values ! below the
level of the 1997 annual PM, 5 standard
for 2012 and 2014 without taking into
account emissions reductions from
CAIR or GSAPR. See Appendix B of
EPA’s “Air Quality Modeling Final Rule
Technical Support Document,” (Pages
B-38, B—46, and B-61), which is
available in the docket for this proposed
rulemaking action. In addition, the
2010-2012 quality-assured, quality-
controlled, and certified monitoring
data for the Washington Area confirms
that 2012 PM, s annual design values for
each monitoring site in the Area
remained well below the 1997 annual
PM, s NAAQS, and thus the entire Area
continued to attain the standard in

1 As defined in 40 CFR part 50, Appendix N,
section (1)(c). A monitoring site’s design value is
compared to the level of the 1997 annual PM, s
NAAQS to determine compliance with the
standard.

2012. See Table 1 of this proposed
rulemaking action for the Washington
Area’s monitoring data for 2010-2012.

The status of CSAPR is not relevant to
these redesignations. CSAPR was
promulgated in June 2011, and the rule
was stayed by the D.C. Circuit Gourt just
six months later, before the trading
programs it created were scheduled to
go into effect. Therefore, the
Washington Area’s attainment of the
1997 annual PM; 5 standard cannot have
been a result of any emission reductions
associated with CSAPR. In sum, neither
the current status of CAIR nor the
current status of CSAPR affects any of
the criteria for proposed approval of
these redesignation requests for the
Washington Area.

B. Effect of the January 4, 2013 D.C.
Circuit Court Decision Regarding PM, s
Implementation Under Subpart 4 of Part
D of Title I of the CAA

1. Background

On January 4, 2013, in Natural
Resources Defense Council v. EPA, the
D.C. Circuit Court remanded to EPA the
1997 PM, s Implementation Rule.
Natural Resources Defense Council
(NRDC) v. EPA, 706 F.3d 428 (D.C. Cir.
2013). The D.C. Circuit Court found that
EPA erred in implementing the 1997
PM, s NAAQS pursuant to the general
implementation provisions of subpart 1
of Part D of Title I of the CAA (subpart
1), rather than the particulate-matter-
specific provisions of subpart 4 of Part
D of Title I (subpart 4).

Prior to the January 4, 2013 decision,
states had worked towards meeting the
air quality goals of the 1997 annual
PM, s NAAQS in accordance with EPA
regulations and guidance derived from
subpart 1. Subsequent to this decision,
in rulemaking that responds to the D.C.
Circuit Court’s remand, EPA took this
history into account by proposing to set
a new deadline for any remaining
submissions that may be required for
moderate nonattainment areas as a
result of the Court’s decision regarding
subpart 4. On June 2, 2014 (79 FR
31566), EPA finalized the
“Identification of Nonattainment
Classification and Deadlines for
Submission of SIP Provisions for the
1997 PM, s NAAQS and 2006 PM; 5
NAAQS” rule (the PM, s Subpart 4
Classification and Deadline Rule). The
rule identifies the classification under
subpart 4 for areas currently designated
nonattainment for the 1997 annual and/
or 2006 24-hour PM, s standards and
sets a new deadline for states to submit
attainment-related and other SIP
elements required for these areas
pursuant to subpart 4. The rule also

identifies EPA guidance that is currently
available regarding subpart 4
requirements. The PM, s Subpart 4
Classification and Deadline Rule
specifies December 31, 2014 as the
deadline for the states to submit any
additional attainment-related SIP-
elements that may be needed to meet
the applicable requirements of subpart 4
for areas currently designated
nonattainment for the 1997 annual and/
or 2006 24-hour PM, s NAAQS and to
submit SIPs addressing the
nonattainment NSR requirements in
subpart 4. Therefore, as explained in
detail in the following section, any
additional attainment-related SIP
elements that may be needed for the
Washington Area to meet the applicable
requirements of subpart 4 were not due
at the time that the District, Maryland,
and Virginia submitted their
redesignation requests for the
Washington Area. The District,
Maryland, and Virginia submitted their
requests for redesignating the
Washington Area for the 1997 annual
PM, s NAAQS on June 3, 2013, July 10,
2013, and June 3, 2013 respectively.

2. Proposal on This Issue

EPA has considered the effect of the
D.C. Circuit Court’s January 4, 2013
ruling and the PM, 5 Subpart 4
Nonattainment Classification and
Deadline Rule on the Washington Area’s
redesignation requests. In this proposed
rulemaking action, EPA is proposing to
determine that the D.C. Circuit Court’s
January 4, 2013 decision does not
prevent EPA from redesignating the
Washington Area to attainment. Even in
light of the D.C. Circuit Court’s decision,
redesignation for the Area is appropriate
under the CAA and EPA’s longstanding
interpretations of the CAA provisions
regarding redesignation. EPA first
explains its longstanding interpretation
that requirements that are imposed, or
that become due, after a complete
redesignation request is submitted for
an area that is attaining the standard, are
not applicable for purposes of
evaluating a redesignation request.
Second, EPA then shows that, even if
EPA applies the subpart 4 requirements
to the Washington Area redesignation
requests and disregards the provisions
of its 1997 annual PM, s implementation
rule recently remanded by the D.C.
Circuit Court, the States’ requests for
redesignation of the Area still qualify for
approval. EPA’s discussion takes into
account the effect of the D.C. Circuit
Court’s ruling and the proposed PM, s
Subpart 4 Classification and Deadline
Rule on the Area’s maintenance plan,
which EPA views as approvable when
subpart 4 requirements are considered.
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a. Applicable Requirements Under
Subpart 4 for Purposes of Evaluating the
Washington Area’s Redesignation
Requests

With respect to the 1997 PM, 5
Implementation Rule, the D.C. Circuit
Court’s January 4, 2013 ruling rejected
EPA’s reasons for implementing the
PM,.s NAAQS solely in accordance with
the provisions of subpart 1, and
remanded that matter to EPA, so that it
could address implementation of the
1997 annual PM, s NAAQS under
subpart 4, in addition to subpart 1. For
the purposes of evaluating the States’
redesignation requests for the
Washington Area, to the extent that
implementation under subpart 4 would
impose additional requirements for
areas designated nonattainment, EPA
believes that those requirements are not
“applicable” for the purposes of CAA
section 107(d)(3)(E), and thus EPA is not
required to consider subpart 4
requirements with respect to the
redesignation of the Washington Area.
Under its longstanding interpretation of
the CAA, EPA has interpreted section
107(d)(3)(E) to mean, as a threshold
matter, that the part D provisions which
are “‘applicable” and which must be
approved in order for EPA to
redesignate an area include only those
which came due prior to a state’s
submittal of a complete redesignation
request. See 1992 Calcagni
Memorandum. See also “‘State
Implementation Plan (SIP)
Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) on or after
November 15, 1992,” Memorandum
from Michael Shapiro, Acting Assistant
Administrator, Air and Radiation,
September 17, 1993 (Shapiro
memorandum); Final Redesignation of
Detroit-Ann Arbor, (60 FR 12459,
12465—66, March 7, 1995); Final
Redesignation of St. Louis, Missouri, (68
FR 25418, 25424-27, May 12, 2003);
Sierra Club v. EPA, 375 F.3d 537, 541
(7th Cir. 2004) (upholding EPA’s
redesignation rulemaking applying this
interpretation and expressly rejecting
Sierra Club’s view that the meaning of
“applicable” under the statute is
“whatever should have been in the plan
at the time of attainment rather than
whatever actually was in the plan and
already implemented or due at the time
of attainment’’).2 In this case, at the time

2 Applicable requirements of the CAA that come
due subsequent to the area’s submittal of a complete
redesignation request remain applicable until a
redesignation is approved, but are not required as

that States submitted their redesignation
requests, the requirements under
subpart 4 were not due.

EPA’s view that, for purposes of
evaluating the redesignation of the
Washington Area, the subpart 4
requirements were not due at the time
the States submitted the redesignation
requests is in keeping with the EPA’s
interpretation of subpart 2 requirements
for subpart 1 ozone areas redesignated
subsequent to the D.C. Circuit Court’s
decision in South Coast Air Quality
Mgmt. Dist. v. EPA, 472 F.3d 882 (D.C.
Cir. 2006). In South Coast, the D.C.
Circuit Court found that EPA was not
permitted to implement the 1997 8-hour
ozone standard solely under subpart 1,
and held that EPA was required under
the statute to implement the standard
under the ozone-specific requirements
of subpart 2 as well. Subsequent to the
South Coast decision, in evaluating and
acting upon redesignation requests for
the 1997 8-hour ozone standard that
were submitted to EPA for areas under
subpart 1, EPA applied its longstanding
interpretation of the CAA that
“applicable requirements,” for purposes
of evaluating a redesignation, are those
that had been due at the time the
redesignation request was submitted.
See, e.g., Proposed Redesignation of
Manitowoc County and Door County
Nonattainment Areas (75 FR 22047,
22050, April 27, 2010). In those actions,
EPA therefore did not consider subpart
2 requirements to be “applicable” for
the purposes of evaluating whether the
area should be redesignated under
section 107(d)(3)(E).

EPA’s interpretation derives from the
provisions of section 107(d)(3). Section
107(d)(3)(E)(v) states that, for an area to
be redesignated, a state must meet ““all
requirements ‘applicable’ to the area
under section 110 and part D.” Section
107(d)(3)(E)(ii) provides that the EPA
must have fully approved the
“applicable” SIP for the area seeking
redesignation. These two sections read
together support EPA’s interpretation of
“applicable” as only those requirements
that came due prior to submission of a
complete redesignation request. First,
holding states to an ongoing obligation
to adopt new CAA requirements that
arose after the state submitted its
redesignation request, in order to be
redesignated, would make it
problematic or impossible for EPA to act
on redesignation requests in accordance
with the 18-month deadline Congress
set for EPA action in section
107(d)(3)(D). If “applicable
requirements’” were interpreted to be a

a prerequisite to redesignation. Section 175A(c) of
the CAA.

continuing flow of requirements with no
reasonable limitation, states, after
submitting a redesignation request,
would be forced continuously to make
additional SIP submissions that in turn
would require EPA to undertake further
notice-and-comment rulemaking actions
to act on those submissions. This would
create a regime of unceasing rulemaking
that would delay action on the
redesignation request beyond the 18-
month timeframe provided by the CAA
for this purpose.

Second, a fundamental premise for
redesignating a nonattainment area to
attainment is that the area has attained
the relevant NAAQS due to emission
reductions from existing controls. Thus,
an area for which a redesignation
request has been submitted would have
already attained the NAAQS as a result
of satisfying statutory requirements that
came due prior to the submission of the
request. Absent a showing that
unadopted and unimplemented
requirements are necessary for future
maintenance, it is reasonable to view
the requirements applicable for
purposes of evaluating the redesignation
request as including only those SIP
requirements that have already come
due. These are the requirements that led
to attainment of the NAAQS. To require,
for redesignation approval, that a state
also satisfy additional SIP requirements
coming due after the state submits its
complete redesignation request, and
while EPA is reviewing it, would
compel the state to do more than is
necessary to attain the NAAQS, without
a showing that the additional
requirements are necessary for
maintenance.

In the context of this redesignation,
the timing and nature of the D.C. Circuit
Court’s January 4, 2013 decision in
NRDC'v. EPA and EPA’s PM, s Subpart
4 Nonattainment Classification and
Deadline Rule compound the
consequences of imposing requirements
that come due after the redesignation
requests are submitted. The States
submitted their redesignation requests
for the 1997 annual PM, s NAAQS on
June 3, 2013 and July 10, 2013, which
is prior to the deadline by which the
Washington Area is required to meet the
applicable requirements pursuant to
subpart 4.

To require the States’ fully-completed
and pending redesignation requests for
the 1997 annual PM, s NAAQS to
comply now with requirements of
subpart 4 that the D.C. Circuit Court
announced only in January 2013 and for
which the deadline to comply has not
yet come, would be to give retroactive
effect to such requirements and provide
the States a unique and earlier deadline
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for compliance solely on the basis of
submitting their respective
redesignation requests for the
Washington Area. The D.C. Circuit
Court recognized the inequity of this
type of retroactive impact in Sierra Club
v. Whitman, 285 F.3d 63 (D.C. Cir.
2002),3 where it upheld the D.C. Circuit
Court’s ruling refusing to make
retroactive EPA’s determination that the
St. Louis area did not meet its
attainment deadline. In that case,
petitioners urged the D.C. Circuit Gourt
to make EPA’s nonattainment
determination effective as of the date
that the statute required, rather than the
later date on which EPA actually made
the determination. The D.C. Circuit
Court rejected this view, stating that
applying it “would likely impose large
costs on States, which would face fines
and suits for not implementing air
pollution prevention plans. .. even
though they were not on notice at the
time.” Id. at 68. Similarly, it would be
unreasonable to penalize the States by
rejecting their redesignation request for
an area that is already attaining the 1997
annual PM, s standard and that met all
applicable requirements known to be in
effect at the time of the requests. For
EPA now to reject the redesignation
requests solely because the States did
not expressly address subpart 4
requirements which have not yet come
due, would inflict the same unfairness
condemned by the D.C. Circuit Court in
Sierra Club v. Whitman.

b. Subpart 4 Requirements and
Washington Area’s Redesignation
Request

Even if EPA were to take the view that
the D.C. Circuit Court’s January 4, 2013
decision requires that, in the context of
pending redesignations for the 1997
annual PM, s standard, subpart 4
requirements were due and in effect at
the time the States submitted their
redesignation requests, EPA proposes to
determine that the Washington Area
still qualifies for redesignation to
attainment for the 1997 annual PM, s
standard. As explained subsequently,
EPA believes that the redesignation
requests for the Washington Area,
though not expressed in terms of
subpart 4 requirements, substantively
meets the requirements of that subpart

3 Sierra Club v. Whitman was discussed and
distinguished in a recent D.C. Circuit Court
decision that addressed retroactivity in a quite
different context, where, unlike the situation here,
EPA sought to give its regulations retroactive effect.
National Petrochemical and Refiners Ass’n v. EPA.
630 F.3d 145, 163 (D.C. Cir. 2010), rehearing denied
643 F.3d 958 (D.C. Cir. 2011), cert denied 132 S.

Ct. 571 (2011).

for purposes of redesignating the Area to
attainment.

With respect to evaluating the
relevant substantive requirements of
subpart 4 for purposes of redesignating
the Washington Area, EPA notes that
subpart 4 incorporates components of
subpart 1, which contains general air
quality planning requirements for areas
designated as nonattainment. See
section 172(c). Subpart 4 itself contains
specific planning and scheduling
requirements for coarse particulate
matter (PM ) 4 nonattainment areas,
and under the D.C. Circuit Court’s
January 4, 2013 decision in NRDC. v.
EPA, these same statutory requirements
also apply for PM, s nonattainment
areas. EPA has longstanding general
guidance that interprets the 1990
amendments to the CAA, making
recommendations to states for meeting
the statutory requirements for SIPs for
nonattainment areas. See the General
Preamble. In the General Preamble, EPA
discussed the relationship of subpart 1
and subpart 4 SIP requirements, and
pointed out that subpart 1 requirements
were to an extent “subsumed by, or
integrally related to, the more specific
PM,o requirements” (57 FR 13538, April
16, 1992). The subpart 1 requirements
include, among other things, provisions
for attainment demonstrations, RACM,
RFP, emissions inventories, and
contingency measures.

For the purposes of these
redesignation requests, in order to
identify any additional requirements
which would apply under subpart 4,
consistent with EPA’s April 25, 2014
PM, s Subpart 4 Nonattainment
Classification and Deadline Rule, EPA is
considering the Washington Area to be
a “moderate” PM, s nonattainment area.
As EPA explained in its April 25, 2014
rule, section 188 of the CAA provides
that all areas designated nonattainment
areas under subpart 4 are initially
classified by operation of law as
“moderate” nonattainment areas, and
will remain moderate nonattainment
areas unless and until EPA reclassifies
the area as a ““serious” nonattainment
area. Accordingly, EPA believes that it
is appropriate to limit the evaluation of
the potential impact of subpart 4
requirements to those that would be
applicable to moderate nonattainment
areas. Sections 189(a) and (c) of subpart
4 apply to moderate nonattainment
areas and include the following: (1) An
approved permit program for
construction of new and modified major
stationary sources (section 189(a)(1)(A));
(2) an attainment demonstration (section

4PM, refers to particulates nominally 10
micrometers in diameter or smaller.

189(a)(1)(B)); (3) provisions for RACM
(section 189(a)(1)(C)); and (4)
quantitative milestones demonstrating
RFP toward attainment by the
applicable attainment date (section
189(c)).

The permit requirements of subpart 4,
as contained in section 189(a)(1)(A),
refer to and apply the subpart 1 permit
provisions requirements of sections 172
and 173 to PM;o, without adding to
them. Consequently, EPA believes that
section 189(a)(1)(A) does not itself
impose for redesignation purposes any
additional requirements for moderate
areas beyond those contained in subpart
1.5 In any event, in the context of
redesignation, EPA has long relied on
the interpretation that a fully approved
nonattainment NSR program is not
considered an applicable requirement
for redesignation, provided the area can
maintain the standard with a prevention
of significant deterioration (PSD)
program after redesignation. A detailed
rationale for this view is described in a
memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation, dated October 14, 1994,
entitled, ‘“Part D New Source Review
Requirements for Areas Requesting
Redesignation to Attainment.” See also
rulemakings for Detroit, Michigan (60
FR 12467-12468, March 7, 1995);
Cleveland-Akron-Lorain, Ohio (61 FR
20458, 2046920470, May 7, 1996);
Louisville, Kentucky (66 FR 53665,
October 23, 2001); and Grand Rapids,
Michigan (61 FR 31834-31837, June 21,
1996).

With respect to the specific
attainment planning requirements under
subpart 4,5 when EPA evaluates a
redesignation request under either
subpart 1 or 4, any area that is attaining
the PM, s standards is viewed as having
satisfied the attainment planning
requirements for these subparts.

For redesignations, EPAIt)las for many
years interpreted attainment-linked
requirements as not applicable for areas
attaining the standard. In the General
Preamble, EPA stated that, “The
requirements for RFP will not apply in
evaluating a request for redesignation to
attainment since, at a minimum, the air
quality data for the area must show that
the area has already attained. Showing
that the State will make RFP towards
attainment will, therefore, have no
meaning at that point.”

The General Preamble also explained
that, “[t]he section 172(c)(9)

5 The potential effect of section 189(e) on section
189(a)(1)(A) for purposes of evaluating these
redesignation requests is discussed in this
rulemaking action.

61.e., attainment demonstration, RFP, RACM,
milestone requirements, contingency measures.
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requirements are directed at ensuring
RFP and attainment by the applicable
date. These requirements no longer
apply when an area has attained the
standard and is eligible for
redesignation. Furthermore, section
175A for maintenance plans . . .
provides specific requirements for
contingency measures that effectively
supersede the requirements of section
172(c)(9) for these areas.” Id. EPA
similarly stated in its 1992 Calcagni
Memorandum that, ‘““The requirements
for reasonable further progress and other
measures needed for attainment will not
apply for redesignations because they
only have meaning for areas not
attaining the standard.”

It is evident that even if we were to
consider the D.C. Circuit Court’s January
4, 2013 decision in NRDC v. EPA to
mean that attainment-related
requirements specific to subpart 4
should be imposed retroactively 7 or
prior to December 31, 2014 and, thus,
were due prior to the States’
redesignation requests, those
requirements do not apply to an area
that is attaining the 1997 annual PM, s
NAAQS, for the purpose of evaluating a
pending request to redesignate the area
to attainment. EPA has consistently
enunciated this interpretation of
applicable requirements under section
107(d)(3)(E) since the General Preamble
was published more than twenty years
ago. Courts have recognized the scope of
EPA’s authority to interpret “applicable
requirements” in the redesignation
context. See Sierra Club v. EPA, 375
F.3d 537 (7th Cir. 2004).

Moreover, even outside the context of
redesignations, EPA has viewed the
obligations to submit attainment-related
SIP planning requirements of subpart 4
as inapplicable for areas that EPA
determines are attaining the 1997
annual PM, s standard. EPA’s prior
“Clean Data Policy” rulemakings for the
PMio NAAQS, also governed by the
requirements of subpart 4, explain
EPA’s reasoning. They describe the
effects of a determination of attainment
on the attainment-related SIP planning
requirements of subpart 4. See
“Determination of Attainment for Coso
Junction Nonattainment Area,” (75 FR
27944, May 19, 2010). See also Coso
Junction Proposed PM, Redesignation,
(75 FR 36023, 36027, June 24, 2010);
Proposed and Final Determinations of
Attainment for San Joaquin
Nonattainment Area (71 FR 40952,
4095455, July 19, 2006 and 71 FR

7 As EPA has explained previously, we do not
believe that the D.C. Circuit Court’s January 4, 2013
decision should be interpreted so as to impose these
requirements on the states retroactively. Sierra Club
v. Whitman, supra.

63641, 63643—47, October 30, 2006). In
short, EPA in this context has also long
concluded that to require states to meet
superfluous SIP planning requirements
is not necessary and not required by the
CAA, so long as those areas continue to
attain the relevant NAAQS.

Elsewhere in this notice, EPA
proposes to determine that the
Washington Area has attained and
continues to attain the 1997 annual
PM, s NAAQS. Under its longstanding
interpretation, EPA is proposing to
determine here that the Washington
Area meets the attainment-related plan
requirements of subparts 1 and 4 for the
1997 annual PM, s NAAQS. Thus, EPA
is proposing to conclude that the
requirements to submit an attainment
demonstration under 189(a)(1)(B), a
RACM determination under section
172(c)(1) and section 189(a)(1)(c), a RFP
demonstration under 189(c)(1), and
contingency measure requirements
under section 172(c)(9) are satisfied for
purposes of evaluating these
redesignation requests.

c. Subpart 4 and Control of PM, 5
Precursors

The D.C. Circuit Court in NRDC v.
EPA remanded to EPA the two rules at
issue in the case with instructions to
EPA to re-promulgate them consistent
with the requirements of subpart 4. EPA
in this section addresses the D.C. Circuit
Court’s opinion with respect to PM, s
precursors. While past implementation
of subpart 4 for PM,, has allowed for
control of PM;, precursors such as NOx
from major stationary, mobile, and area
sources in order to attain the standard
as expeditiously as practicable, section
189(e) of the CAA specifically provides
that control requirements for major
stationary sources of direct PM;, shall
also apply to PM; precursors from
those sources, except where EPA
determines that major stationary sources
of such precursors “do not contribute
significantly to PM,o levels which
exceed the standard in the area.”

EPA’s 1997 PM, s Implementation
Rule, remanded by the D.C. Circuit
Court, contained rebuttable
presumptions concerning certain PM; s
precursors applicable to attainment
plans and control measures related to
those plans. Specifically, in 40 CFR
51.1002, EPA provided, among other
things, that a state was “not required to
address VOC [and ammonia] as. . .
PM, 5 attainment plan precursor(s] and
to evaluate sources of VOC [and
ammonia] emissions in the State for
control measures.” EPA intended these
to be rebuttable presumptions. EPA
established these presumptions at the
time because of uncertainties regarding

the emission inventories for these
pollutants and the effectiveness of
specific control measures in various
regions of the country in reducing PM; 5
concentrations. EPA also left open the
possibility for such regulation of VOC
and ammonia in specific areas where
that was necessary.

The D.C. Circuit Court in its January
4, 2013 decision made reference to both
section 189(e) and 40 CFR 51. 1002, and
stated that, “In light of our disposition,
we need not address the petitioners’
challenge to the presumptions in [40
CFR 51.1002] that volatile organic
compounds and ammonia are not PM; s
precursors, as subpart 4 expressly
governs precursor presumptions.”
NRDC v. EPA, at 27, n.10. Elsewhere in
the D.C. Circuit Court’s opinion,
however, the D.C. Circuit Court
observed ‘“Ammonia is a precursor to
fine particulate matter, making it a
precursor to both PM, 5 and PM,,. For
a PM nonattainment area governed by
subpart 4, a precursor is presumptively
regulated. See 42 U.S.C. 7513a(e)
[section 189(e)].” Id. at 21, n.7.

For a number of reasons, EPA believes
that its proposed redesignation of the
Washington Area for the 1997 annual
PM, s NAAQS is consistent with the
D.C. Circuit Court’s decision on this
aspect of subpart 4. While the D.C.
Circuit Court, citing section 189(e),
stated that ““for a PM,¢ area governed by
subpart 4, a precursor is ‘presumptively
regulated,”” the D.C. Circuit Court
expressly declined to decide the specific
challenge to EPA’s 1997 PM, 5
Implementation Rule provisions
regarding ammonia and VOC as
precursors. The D.C. Circuit Court had
no occasion to reach whether and how
it was substantively necessary to
regulate any specific precursor in a
particular PM, s nonattainment area,
and did not address what might be
necessary for purposes of acting upon a
redesignation request.

However, even if EPA takes the view
that the requirements of subpart 4 were
deemed applicable at the time the state
submitted the redesignation request,
and disregards the 1997 PM, 5
Implementation Rule’s rebuttable
presumptions regarding ammonia and
VOC as PM. s precursors, the regulatory
consequence would be to consider the
need for regulation of all precursors
from any sources in the area to
demonstrate attainment and to apply the
section 189(e) provisions to major
stationary sources of precursors. In the
case of the Washington Area, EPA
believes that doing so is consistent with
proposing redesignation of the Area for
the 1997 annual PMs 5 standard. The
Washington Area has attained the 1997
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annual PM, s standard without any
specific additional controls of VOC and
ammonia emissions from any sources in
the Area.

Precursors in subpart 4 are
specifically regulated under the
provisions of section 189(e), which
requires, with important exceptions,
control requirements for major
stationary sources of PM; precursors.8
Under subpart 1 and EPA’s prior
implementation rule, all major
stationary sources of PM, s precursors
were subject to regulation, with the
exception of ammonia and VOC. Thus,
EPA must address here whether
additional controls of ammonia and
VOC from major stationary sources are
required under section 189(e) of subpart
4 in order to redesignate the Washington
Area for the 1997 annual PM, s NAAQS.
As explained subsequently, EPA does
not believe that any additional controls
of ammonia and VOC are required in the
context of these redesignations.

In the General Preamble, EPA
discusses its approach to implementing
section 189(e). See 57 FR 13538-13542.
With regard to precursor regulation
under section 189(e), the General
Preamble explicitly stated that control
of VOC under other CAA requirements
may suffice to relieve a state from the
need to adopt precursor controls under
section 189(e). See 57 FR 13542. EPA in
this rulemaking action proposes to
determine that the States’ SIPs have met
the provisions of section 189(e) with
respect to ammonia and VOC as
precursors. This proposed
determination is based on our findings
that: (1) The Washington Area contains
no major stationary sources of ammonia;
and (2) existing major stationary sources
of VOC are adequately controlled under
other provisions of the CAA regulating
the ozone NAAQS.? In the alternative,
EPA proposes to determine that, under
the express exception provisions of
section 189(e), and in the context of the
redesignation of the Washington Area,
which is attaining the 1997 annual
PM; s standard, at present ammonia and
VOC precursors from major stationary
sources do not contribute significantly
to levels exceeding the 1997 annual

8 Under either subpart 1 or subpart 4, for
purposes of demonstrating attainment as
expeditiously as practicable, a state is required to
evaluate all economically and technologically
feasible control measures for direct PM emissions
and precursor emissions, and adopt those measures
that are deemed reasonably available.

9The Washington Area has reduced VOC
emissions through the implementation of various
control programs including VOC Reasonably
Available Control Technology (RACT) regulations
and various onroad and nonroad motor vehicle
control programs.

PM, 5 standard in the Area. See 57 FR
13539-42.

EPA notes that its 1997 PM 5
Implementation Rule provisions in 40
CFR 51.1002 were not directed at
evaluation of PM; s precursors in the
context of redesignation, but at SIP
plans and control measures required to
bring a nonattainment area into
attainment for the 1997 annual PM, s
NAAQS. By contrast, redesignation to
attainment primarily requires the
nonattainment area to have already
attained due to permanent and
enforceable emission reductions, and to
demonstrate that controls in place can
continue to maintain the standard.
Thus, even if we regard the D.C. Circuit
Court’s January 4, 2013 decision as
calling for “presumptive regulation” of
ammonia and VOC for PM, s under the
attainment planning provisions of
subpart 4, those provisions in and of
themselves do not require additional
controls of these precursors for an area
that already qualifies for redesignation.
Nor does EPA believe that requiring the
States to address precursors differently
than they have already, would result in
a substantively different outcome.

Although, as EPA has emphasized, its
consideration here of precursor
requirements under subpart 4 is in the
context of a redesignation to attainment,
EPA’s existing interpretation of subpart
4 requirements with respect to
precursors in attainment plans for PM;o
contemplates that states may develop
attainment plans that regulate only
those precursors that are necessary for
purposes of attainment in the area in
question, i.e., states may determine that
only certain precursors need be
regulated for attainment and control
purposes.10 Courts have upheld this
approach to the requirements of subpart
4 for PM;(.11 EPA believes that
application of this approach to PM: s
precursors under subpart 4 is
reasonable. Because the Washington
Area has already attained the 1997
annual PM, s NAAQS with its current
approach to regulation of PM, s
precursors, EPA believes that it is
reasonable to conclude in the context of
this redesignation that there is no need
to revisit the attainment control strategy
with respect to the treatment of
precursors. Even if the D.C. Circuit

10 See, e.g., “‘Approval and Promulgation of
Implementation Plans for California—San Joaquin
Valley PMo Nonattainment Area; Serious Area Plan
for Nonattainment of the 24-Hour and Annual PM,o
Standards,” (69 FR 30006, May 26, 2004)
(approving a PM; attainment plan that impose
controls on direct PM;¢ and NOx emissions and did
not impose controls on SO,, VOC, or ammonia
emissions).

11 See, e.g., Assoc. of Irritated Residents v. EPA
et al., 423 F.3d 989 (9th Cir. 2005).

Court’s decision is construed to impose
an obligation, in evaluating these
redesignation requests, to consider
additional precursors under subpart 4, it
would not affect EPA’s approval here of
the States’ requests for redesignation of
the Washington Area for the 1997
annual PM, s NAAQS. In the context of
a redesignation, the Area has shown that
it has attained the standard. Moreover,
the States have shown and EPA is
proposing to determine that attainment
of the 1997 annual PM, s NAAQS in the
Area is due to permanent and
enforceable emissions reductions on all
precursors necessary to provide for
continued attainment of the standard
(see section V.A.3 of this rulemaking
notice). It follows logically that no
further control of additional precursors
is necessary. Accordingly, EPA does not
view the January 4, 2013 decision of the
D.C. Circuit Court as precluding
redesignation of the Washington Area to
attainment for the 1997 annual PM, 5
NAAQS at this time. In summary, even
if, prior to the date of the redesignation
request submittal, the States were
required to address precursors for the
Washington Area under subpart 4 rather
than under subpart 1, as interpreted in
EPA’s remanded 1997 PM, 5
Implementation Rule, EPA would still
conclude that the Washington Area had
met all applicable requirements for
purposes of redesignation in accordance
with section 107(d)(3(E)(ii) and (v).

V. EPA’s Analysis of the States’ SIP
Submittals

EPA is proposing several rulemaking
actions for the Washington Area: (1) To
redesignate the Area to attainment for
the 1997 annual PM, s NAAQS; (2) to
approve into the District, Maryland and
Virginia SIPs the associated
maintenance plan for the 1997 annual
PM, s NAAQS; and (3) to approve the
2017 and 2025 PM> s and NOx MVEBs
for the Washington Area for
transportation conformity purposes.
EPA’s proposed approvals of the
redesignation request and maintenance
plan for the 1997 annual PM, s NAAQS
are based upon EPA’s determination
that the Area continues to attain the
1997 annual PM, s NAAQS, which EPA
is proposing in this rulemaking action,
and that all other redesignation criteria
have been met for the Washington Area.
The following is a description of how
the States’ submittals satisfy the
requirements of sections 107(d)(3)(E)
and 175A of the CAA for the 1997
annual PM, s NAAQS for the
Washington Area.
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A. Requests for Redesignation

1. Attainment of the 1997 Annual PM, s
NAAQS

EPA has previously determined that
the Washington Area has attained the
1997 annual PM, s NAAQS. As noted
earlier, on January 12, 2009 (74 FR
1146), EPA determined that the entire
Washington Area had attained the 1997
annual PM, 5 standard, based on 2004—
2006 and 2005-2007 quality-assured,
quality-controlled, and certified ambient
air quality monitoring data. Pursuant to
40 CFR 51.2004(c), this “clean data”
determination for the Area suspended
the requirements for each of the States
to submit for their jurisdiction of the
Washington Area an attainment
demonstration and associated RACM, a
RFP plan, contingency measures, and
other planning SIPs related to the
attainment of the 1997 annual PM, s
NAAQS until the Area is redesignated

to attainment for the standard or EPA
determines that the Area has again
violated the standard, at which time
such plans are required to be submitted.
Then, on January 10, 2012 (77 FR 1411),
EPA determined, pursuant to section
179(c), that the entire Washington Area
had attained the 1997 annual PM, ;5
NAAQS by its statutory attainment date
of April 5, 2010. This determination was
based on 2007-2009 quality-assured,
quality-controlled, and certified ambient
air quality monitoring data. The basis
and effect of these determinations of
attainment for the 1997 annual PM- 5
NAAQS were discussed in the proposed
(73 FR 62945, October 22, 2008 and 76
FR 68378, November 4, 2011) and final
rulemaking notices (74 FR 1146, January
12,2009 and 77 FR 1411, January 10,
2012) for each action.

The States’ redesignation request
submittals included the historic
monitoring data for the annual PM 5

monitoring sites in the Washington
Area. The historic monitoring data
shows that the Washington Area has
attained and continues to attain the
1997 annual PM, s NAAQS. The States
assure that all PM» s monitoring data for
the Washington Area has been quality-
assured, quality-controlled, and
certified by the States in accordance
with 40 CFR 58.10. Furthermore, EPA
has thoroughly reviewed the most
recent ambient air quality monitoring
data for PM; s in the Area, as submitted
by the States and recorded in EPA’s Air
Quality System (AQS). The PM, s
quality-assured, quality-controlled, and
state-certified 2008-2012 air quality
data shows that the Washington Area
continues to attain the 1997 annual
PM, s NAAQS. The Area’s PM, s annual
design values for the 2008-2010, 2009—
2011, and 2010-2012 monitoring
periods as well as preliminary data for
2013 are provided in Table 1.

TABLE 1—WASHINGTON AREA’S 2008—2012 ANNUAL DESIGN VALUES AND 2013 PRELIMINARY MONITORING DATA FOR

THE 1997 ANNUAL PM, s NAAQS

Annual design values -
Monitor site ID Location ’ Prellrr:jlg?arz 2013
2008-2010 2009-2011 2010-2012
11-001-0041 ...... Washington, DC 11.2 10.6 10.4 9.1
11-001-0042 ...... Washington, DC 11.2 10.5 10.3 8.5
11-001-0043 ...... Washington, DC 10.8 10.3 10.1 9.5
24-031-3001 ...... Montgomery County, Maryland ...... 10.3 10.2 10.5 7.7
24-033-0025 ...... Prince George’s County, Maryland 11.5 10.8 10.8 >
24-033-0030 ...... Prince George’s County, Maryland 10.0 10.8 10.8 8.8
24-033-80083 ...... Prince George’s County, Maryland 9.9 9.1 8.8 8.1
51-013-0020 ...... Arlington County, Virginia 10.8 10.1 9.9 8.7
51-059-0030 ...... Fairfax County, Virginia ....... 10.3 9.6 9.3 8.1
51-107-1005 ...... Loudoun County, Virginia 10.3 9.5 9.5 8.3

Source: EPA AQS Preliminary Design Value Reports (AMP480) dated March 18, 2014, available in the docket for this rulemaking action.
Notes: *Corresponds to quality-assured, quality-controlled available monitoring data up to date for 2013. ** Monitoring site 24—033-0025 in
Bladensburg, Maryland was permanently shutdown on December 30, 2011.

The Washington Area’s recent
monitoring data supports EPA’s
previous determinations that the Area
has attained the 1997 annual PM, 5
NAAQS. In addition, as discussed
subsequently with respect to the
Washington Area’s maintenance plan,
the States have committed to continue
monitoring ambient PMo s
concentrations in accordance with 40
CFR part 58. Thus, EPA is proposing to
determine that the Washington Area
continues to attain the 1997 annual
PM, s NAAQS.

2. The States Have Met All Applicable
Requirements Under Section 110 and
Part D of the CAA and Have Fully
Approved SIPs Under Section 110(k) for
the Washington Area

In accordance with section
107(d)(3)(E)(v) of the CAA, the SIP for
the 1997 annual PM, s standard for each

of the jurisdictions of the Washington
Area must be fully approved under
section 110(k) and all the requirements
applicable to the Area under section 110
of the CAA (general SIP requirements)
and part D of Title I of the CAA (SIP
requirements for nonattainment areas)
must be met.

a. Section 110 General SIP
Requirements

Section 110(a)(2) of Title I of the CAA
delineates the general requirements for
a SIP, which include enforceable
emissions limitations and other control
measures, means, or techniques,
provisions for the establishment and
operation of appropriate devices
necessary to collect data on ambient air
quality, and programs to enforce the
limitations. The general SIP elements
and requirements set forth in section
110(a)(2) include, but are not limited to

the following: (1) A SIP submittal that
has been adopted by the state after
reasonable public notice and hearing;
(2) provisions for establishment and
operation of appropriate procedures
needed to monitor ambient air quality;
(3) implementation of a source permit
program; provisions for the
implementation of Part C requirements
(PSD); (4) provisions for the
implementation of Part D requirements
for NSR permit programs; (5) provisions
for air pollution modeling; and (6)
provisions for public and local agency
participation in planning and emission
control rule development.

Section 110(a)(2)(D) of the CAA
requires that SIPs contain certain
measures to prevent sources in a state
from significantly contributing to air
quality problems in another state. To
implement this provision for various
NAAQS, EPA has required certain states
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to establish programs to address
transport of air pollutants in accordance
with the NOx SIP Call (63 FR 573586,
October 27, 1998), amendments to the
NOx SIP Call (64 FR 26298, May 14,
1999 and 65 FR 11222, March 2, 2000),
and CAIR (70 FR 25162, May 12, 2005).
However, section 110(a)(2)(D)
requirements for a state are not linked
with a particular nonattainment area’s
designation and classification in that
state. EPA believes that the
requirements linked with a particular
nonattainment area’s designation and
classifications are the relevant measures
to evaluate in reviewing a redesignation
request. The transport SIP submittal
requirements, where applicable,
continue to apply to a state regardless of
the designation of any one particular
area in the state. Thus, EPA does not
believe that these requirements are
applicable requirements for purposes of
redesignation.

In addition, EPA believes that the
other section 110(a)(2) elements not
connected with nonattainment plan
submissions and not linked with an
area’s attainment status are not
applicable requirements for purposes of
redesignation. The Washington Area
will still be subject to these
requirements after it is redesignated.
EPA concludes that the section 110(a)(2)
and part D requirements which are
linked with a particular area’s
designation and classification are the
relevant measures to evaluate in
reviewing a redesignation request, and
that section 110(a)(2) elements not
linked to the area’s nonattainment status
are not applicable for purposes of
redesignation. This approach is
consistent with EPA’s existing policy on
applicability of conformity (i.e., for
redesignations) and oxygenated fuels
requirement. See Reading,
Pennsylvania, proposed and final
rulemakings (61 FR 53174, October 10,
1996), (62 FR 24826, May 7, 1997);
Cleveland-Akron-Lorain, Ohio final
rulemaking (61 FR 20458, May 7, 1996);
and Tampa, Florida, final rulemaking
(60 FR 62748, December 7, 1995). See
also, the discussion on this issue in the
Cincinnati, Ohio redesignation (65 FR at
37890, June 19, 2000), and in the
Pittsburgh-Beaver Valley, Pennsylvania
redesignation (66 FR at 53099, October
19, 2001).

EPA has reviewed the States’ SIPs and
has concluded that they all meet the
general SIP requirements under section
110(a)(2) of the CAA to the extent they
are applicable for purposes of
redesignation. EPA has previously
approved provisions of the States’ SIPs
addressing section 110(a)(2)
requirements, including provisions

addressing PM s. See (76 FR 20237,
April 4, 2011 for the District; 76 FR
62635, October 11, 2011 for Virginia;
and 76 FR 72624, November 25, 2011
for Maryland). These requirements are,
however, statewide requirements that
are not linked to the PM> 5
nonattainment status of the Washington
Area. Therefore, EPA believes that these
SIP elements are not applicable
requirements for purposes of reviewing
the States’ redesignation requests for the
1997 annual PM, s NAAQS for the
Washington Area.

b. Subpart 1 Requirements

Subpart 1 sets forth the basic
nonattainment plan requirements
applicable to PM, s nonattainment areas.
Under section 172, states with
nonattainment areas must submit plans
providing for timely attainment and
must meet a variety of other
requirements. The General Preamble
discusses the evaluation of these
requirements in the context of EPA’s
consideration of a redesignation request.
The General Preamble sets forth EPA’s
view of applicable requirements for
purposes of evaluating redesignation
requests when an area is attaining the
standard. See (57 FR 13498, April 16,
1992).

On April 3, 2008, April 4, 2008, and
April 8, 2008, Maryland, the District,
and Virginia, respectively, submitted
separately an attainment plan for their
respective portions of the Washington
Area for the 1997 annual PM, s NAAQS.
As noted previously, on January 12,
2009 (74 FR 1146), EPA determined that
the entire Washington Area had attained
the 1997 annual PM, s standard, based
on 2004-2006 and 2005—2007 quality-
assured, quality-controlled, and
certified ambient air quality monitoring
data. Pursuant to 40 CFR 51.2004(c),
upon EPA’s clean data determination for
the Area, the requirements for each of
the States to submit for their jurisdiction
of the Washington Area an attainment
demonstration and associated RACM, a
RFP plan, contingency measures, and
other planning SIPs related to the
attainment of the 1997 annual PM, s
NAAQS were suspended until the Area
is redesignated to attainment for the
standard or EPA determines that the
Area has again violated any of the
standards, at which time such plans are
required to be submitted. Thus, because
attainment has been reached for the
Area for the 1997 annual PM, s NAAQS
and the Area continues to attain the
standard, no additional measures are
needed to provide for attainment.
Therefore, the requirements of section
172(c)(1), 172(c)(2), 172(c)(6), and
172(c)(9) are no longer considered to be

applicable for purposes of redesignation
of the Washington Area for this
standard.

The requirement under section
172(c)(3) for each State was not
suspended by EPA’s clean data
determination for the 1997 annual PM- 5
NAAQS for the Washington Area.
Section 172(c)(3) of the CAA requires
submission of a comprehensive,
accurate, and current inventory of actual
emissions. For purposes of the PM, 5
NAAQS, this emissions inventory
should address not only direct
emissions of PM, s, but also emissions of
all precursors with the potential to
participate in PM, s formation, i.e., SO,
NOx, VOC, and ammonia. In October
2012, EPA approved in separate
rulemaking actions the 2002 emissions
inventories submitted by the States with
each of the attainment plans for the
1997 annual PM, s NAAQS to satisfy the
requirements of section 172(c)(3) for the
Washington Area. See (77 FR 60626,
October 4, 2012 for Virginia; 77 FR
61513, October 10, 2012 for Maryland;
and 77 FR 65630, October 30, 2012 for
the District). The 2002 comprehensive
emissions inventories for the 1997
annual PM, s standard submitted by the
States with their respective attainment
plans for the Washington Area included
emissions estimates that cover the
general source categories of point
sources, area sources, onroad mobile
sources, and nonroad mobile sources for
each of the jurisdictions in the Area.
The pollutants that comprise the States’
2002 emissions inventories for the Area
are PM2,5, NOx, SOz, VOC, and
ammonia. An evaluation for each
submittal of the States’ 2002
comprehensive emissions inventories
for the Washington Area is provided in
the Technical Support Documents
(TSDs) prepared by EPA for the separate
rulemaking actions. See Docket ID No.
EPA-R03-0OAR-2010-0152 (District),
EPA-R03-0OAR-2010-0140 (Maryland),
and EPA-R03-OAR-2010-0151
(Virginia).

Section 172(c)(4) of the CAA requires
the identification and quantification of
allowable emissions for major new and
modified stationary sources in an area,
and section 172(c)(5) requires source
permits for the construction and
operation of new and modified major
stationary sources anywhere in the
nonattainment area. EPA has
determined that, since PSD
requirements will apply after
redesignation, areas being redesignated
need not comply with the requirement
that a nonattainment NSR program be
approved prior to redesignation,
provided that the area demonstrates
maintenance of the NAAQS without
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part D NSR. A more detailed rationale
for this view is described in a
memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation, dated October 14, 1994,
entitled, “Part D New Source Review
Requirements for Areas Requesting
Redesignation to Attainment.”
Maryland and Virginia have SIP-
approved PSD programs in place which
will regulate major new and modified
stationary sources of PMs s in the
Washington Area. See (77 FR 45949,
August 2, 2012, for Maryland and 79 FR
10377, February 25, 2014, for Virginia).
Maryland and Virginia’s PSD programs
for PM> s will become effective in the
Washington Area upon redesignation to
attainment. The District lacks a SIP-
approved PSD program; however it is
subject to a Federal Implementation
Plan (FIP) which incorporates EPA’s
PSD permitting requirements of 40 CFR
51.21 into the District’s SIP. See 40 CFR
52.499.

Section 172(c)(7) of the CAA requires
the SIP to meet the applicable
provisions of section 110(a)(2). As noted
previously, EPA finds the States’ SIPs
meet the requirements of section
110(a)(2) that are applicable for
purposes of redesignation.

Section 175A requires a state seeking
redesignation to attainment to submit a
SIP revision to provide for the
maintenance of the NAAQS in the area
“for at least 10 years after the
redesignation.” In conjunction with the
redesignation requests for the
Washington Area, the States submitted
a common maintenance plan to show
continued attainment of the 1997
annual PM, s NAAQS in the Washington
Area for at least 10 years after

redesignation, throughout 2025. The
States are requesting that EPA approve
this plan as a revision to each of their
SIPs to meet the requirement of CAA
section 175A. Once approved, the
Washington Area’s maintenance plan
will ensure that the States SIPs meet the
requirements of the CAA regarding
maintenance of the 1997 annual PM- 5
NAAQS for the Area. EPA’s analysis of
the maintenance plan is provided in
section V.B. of this rulemaking action.
Section 176(c) of the CAA requires
states to establish criteria and
procedures to ensure that Federally
supported or funded projects conform to
the air quality planning goals in the
applicable SIP. The requirement to
determine conformity applies to
transportation plans, programs, and
projects that are developed, funded or
approved under title 23 of the United
States Code (U.S.C.) and the Federal
Transit Act (transportation conformity)
as well as to all other Federally
supported or funded projects (general
conformity). State transportation
conformity SIP revisions must be
consistent with Federal conformity
regulations relating to consultation,
enforcement and enforceability which
EPA promulgated pursuant to its
authority under the CAA. EPA
interprets the conformity SIP
requirements as not applying for
purposes of evaluating a redesignation
request under CAA section 107(d)
because state conformity rules are still
required after redesignation, and
Federal conformity rules apply where
state rules have not been approved. See
Wall v. EPA, 265 F. 3d 426 (6th Cir.
2001) (upholding this interpretation)
and (60 FR 62748, December 7, 1995)

(discussing Tampa, Florida). Thus, for
purposes of redesignating to attainment
the Washington Area for the 1997
annual PM, s NAAQS, EPA determines
that the States have met all the
applicable SIP requirements under part
D of Title I of the CAA.

c. The States Have Fully Approved
Applicable SIPs Under Section 110(k) of
the CAA

For purposes of redesignation to
attainment for the 1997 annual PM, s
NAAQS, EPA has fully approved all
applicable requirements of the States
SIPs for the Washington Area in
accordance with section 110(k) of the
CAA.

3. Permanent and Enforceable
Reductions in Emissions

For redesignating a nonattainment
area to attainment, section
107(d)(3)(E)(iii) requires EPA to
determine that the air quality
improvement in the area is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the SIP and
applicable Federal air pollution control
regulations and other permanent and
enforceable reductions. In making this
demonstration, the States have
considered changes in emissions
between 2002, a year showing
nonattainment for the 1997 annual
PM; s standard in the Washington Area,
and 2007, one of the years for which the
Washington Area monitored attainment
for the standard. A summary of the
emissions reductions for PMz s, NOx,
SO,, VOC, and ammonia from 2002 to
2007 for the Washington Area is
provided in Table 2.

TABLE 2—COMPARISON OF 2002 NONATTAINMENT YEAR AND 2007 ATTAINMENT YEAR EMISSIONS INVENTORIES FOR THE
WASHINGTON AREA, IN TONS PER YEAR (TPY)

Emissions (tpy)
Location Year
PM s SO, NOx VvOoC Ammonia
District portion .......cccceeeveiviiieiiieens 2002 ...coeeeeeeeen 1,077 3,597 15,401 15,877 407
2007 .......... 1,691 2,156 13,148 1,508 381
Changes .... 614 —1,441 —2,253 —14,369 —26
Maryland portion .......c..cccocceeiiieiinnnns 2002 .......... 12,825 169,789 109,041 98,626 5,174
2007 ......... 12,088 178,827 91,272 11,397 4,021
Changes .... —-737 9,038 —17,769 —87,229 -1,153
Virginia portion .......cc.cceeeeniiinieennens 2002 .......... 8,277 49,975 75,910 92,725 2,371
2007 .......... 6,944 10,457 60,826 12,153 1,802
Changes .... —1,333 —39,518 —15,084 —80,572 —569
Washington Area ........cccccoeeiiieeennns 2002 ...... 22,179 235,165 188,548 207,228 7,952
2007 .......... 20,724 191,441 165,247 25,058 6,204
Changes —1,455 —43,724 —23,301 —182,170 —1,748

As explained earlier, the States
submitted their 2002 emissions
inventories with their respective

attainment plans for the 1997 annual

PM, s NAAQS, which EPA approved in

their SIPs to satisfy the requirement of

section 172(c)(3) for the Washington
Area. See (77 FR 60626, October 4, 2012
for Virginia; 77 FR 61513, October 10,
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2012 for Maryland; and 77 FR 65630,
October 30, 2012 for the District). An
evaluation for each submittal of the
States’ 2002 comprehensive emissions
inventories for the Washington Area is
provided in the Technical Support
Documents (TSDs) prepared by EPA for
the separate rulemaking actions. See
Docket ID No. EPA-R03-OAR-2010-
0152 (District), EPA-—R03—-OAR-2010—
0140 (Maryland), and EPA-R03-OAR~
2010-0151 (Virginia). The 2007
emissions inventories were provided as
part of the States’ redesignation requests
and maintenance plan submittals, and
then were supplemented by the States to
include emissions estimates of ammonia
and VOC. EPA has evaluated the 2007
emissions inventories as part of this
rulemaking action. EPA’s analysis of the
2007 emissions inventories is provided
in the TSD dated March 17, 2014,
available in the docket for this
rulemaking action at
www.regulations.gov.

The reduction in emissions and the
corresponding improvement in air
quality from 2002 to 2007 in the
Washington Area can be attributed to a
number of State and Federal control
measures that have been implemented
by the States in recent years. Point
source emissions of PM, s, SO,, and
NOx are dominated in the Washington
Area by the emissions from power
plants (i.e., stationary sources
containing electric generating units
(EGUs)). There are six power plants
located in the Washington Area: (1) The
Possum Point Power Station in Fairfax,
Virginia; (2) the Potomac River Power
Station in Alexandria, Virginia; (3) the
Chalk Point Generating Plant, in Prince
George’s County, Maryland; (4) the
Dickerson Generating Plant, in
Montgomery County, Maryland; (5) the
Morgantown Generating Plant, in
Charles County, Maryland; and (6) the
Benning Road Generating Station in the
District.

Significant improvement in the
Washington Area’s air quality is due to
permanent emissions reductions
resulting from EGUs as a result of two
Federal consent orders. A Federal
consent decree with the Virginia
Electric and Power Company (VEPCO),
signed on April 17, 2003, required two
boilers (units 3 and 4) in the Possum
Point Power Station in Fairfax, Virginia
to switch from burning coal to natural
gas and to limit their combined
emissions of NOx by May 2003. The
consent decree established a combined
emissions limit of 219 tons of NOx in
any 365 days, rolled daily. The required
control measures resulted in significant
emissions reductions of NOx and SO,,
as summarized in Table 3. This
requirement was codified in a Federally
enforceable permit issued by VADEQ on
October 5, 2001, under the SIP-
approved provisions of Article 8 and 9
of 9VAC5 Chapter 80 (Permits for
Stationary Sources).

TABLE 3—REDUCTIONS OF NOx AND SO, EMISSIONS FROM 2002 TO 2007 IN THE POSSUM POINT POWER STATION

) 2002 Emissions (tpy) 2007 Emissions (tpy) Emissions reductions (%)
ont 1 SO, NOx SO, NOx SO, NOx
B et 6,228 1,582 0 39 100 97.53
O PP U PPPPPRPRPINE 10,975 2,349 1 111 99.99 95.27
TOAl e 17,203 3,931 1 150 99.99 96.18

Additionally, in a joint Federal-State
consent order, Mirant Mid-Atlantic
agreed to significantly reduce emissions
in four of the power plants located in

the Washington Area: Chalk Point
Generating Plant, Dickerson Generating
Plant, Morgantown Generating Plant,
and Potomac River Generating Station.

Reductions of NOx emissions resulting
from the consent decree are summarized
in Table 4.

TABLE 4—REDUCTIONS OF NOx EMISSIONS FROM 2002 TO 2007 IN THE MIRANT MID-ATLANTIC FACILITIES IN THE

WASHINGTON AREA

2002 NOx Emissions 2007 NOx Emissions Emissions
reduction

Pounds per

Facility Unit ID million Brit-
ish thermal tpy Ibs/MMBTU tpy Percentage

units (Ibs/ (%)
MMBTU)

Chalk Point ......cccueiiiiiee e 1 0.562 6,337 0.446 4,885 22.9
2 0.560 6,755 0.450 4,835 28.4
3 0.156 846 0.136 538 36.4
4 0.169 1,169 0.128 426 63.6
[T =Y £To] o SRS 1 0.466 2,121 0.343 1,645 22,5
2 0.498 2,444 0.334 1,644 32.7
3 0.471 2,661 0.338 1,658 37.7
MOTrQantOWN ......ooiiiiiiieiie s 1 0.504 10,014 0.191 3,097 69.0
2 0.501 8,605 0.360 6,321 26.5
Potomac RIVEr ... 1 0.379 759 0.326 483 36.3
2 0.416 789 0.287 444 43.7
3 0.418 1,545 0.254 412 73.4
4 0.415 1,443 0.234 481 66.6
5 0.398 1,474 0.245 516 65.0
I ] €= S RSP RS 46,962 | ...ocoveeeienne 27,386 42.7
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Additionally, a variety of Federal
vehicle control programs have
contributed to reduced onroad
emissions of PM, 5, NOx, and SO in the
Washington Area between 2002 and
2007. EPA’s Federal Tier 1 New Vehicle
Emission and New Federal Evaporative
Emission Standards Rule established
motor vehicle emission standards,
which were phased in beginning with
model year 1994. See 40 CFR 86,
subpart A. The benefits of this program
are reflected in the 2002 base year and
the 2007 attainment year emissions
inventories. This Federally
implemented program affects light duty
vehicles and light duty trucks. The
regulations require more stringent
exhaust emission standards as well as a
uniform level of evaporative emission
controls.

Under the National Low Emission
Vehicle Program, automobile
manufacturers agreed to comply with
tailpipe standards that were more
stringent than EPA could mandate prior
to model year 2004. See 40 CFR 86,
subpart R. The program was in place
nationwide for model year 2001, and the
benefits of this program are reflected in
the 2002 base year and the 2007
attainment year emissions inventories.

The Tier 2 Motor Vehicle Emission
Rule was promulgated by EPA on
February 10, 2000 (65 FR 6698) and
requires more stringent tailpipe
emissions standards for all passenger
vehicles, including sport utility
vehicles, minivans, vans, and pick-up
trucks. This rule also requires lower
levels of sulfur in gasoline, which
ensured the effectiveness of low
emission control technologies in
vehicles and reduced harmful air
pollution. The tailpipe standards
required passenger vehicles to be 77 to
95 percent cleaner than those built
before the rule was promulgated and the
sulfur standards reduced the sulfur
content of gasoline up to 90 percent by
2006. The benefits of this program are
reflected in the 2007 attainment year
emissions inventory.

The Heavy Duty Diesel Engine Rules
are Federal rules that required truck
manufacturers to comply with more
stringent tailpipe standards by 2004 (65
FR 59896, October 6, 2000) and 2007 (66
FR 5002, January 18, 2001). The 2007
rule also mandated use of ultra-low
sulfur diesel fuel to enable modern
pollution control technology on trucks
and buses. Refineries began producing
the cleaner-burning diesel fuel for use in
highway vehicles beginning June 1,

2006. The benefits of this program are
reflected in the 2007 attainment year
emissions inventory.

The States have implemented
enhanced vehicle emissions inspection
and maintenance (enhanced I/M)
programs. See 64 FR 31498 (June 11,
1999) for the District; 64 FR 58340,
(October 29, 1999) for Maryland; and 64
FR 47670 (September 1, 1999) for
Virginia. These regional I/M programs
are stricter than the basic programs, as
required under sections 182 and 202 of
the CAA. Enhanced I/M procedures
include the use of On Board Diagnostic
(OBD) system evaluations, a wider range
of vehicles tested, and may include a
dynamometer (treadmill) test that
checks the car’s emissions under driving
conditions. The benefits of these I/M
programs are reflected in the 2002 base
year and the 2007 attainment year
emissions inventories.

The reductions in emissions from the
onroad sector between 2002 and 2007
are presented in Table 5. These
emissions estimates were derived using
the Motor Vehicle Emissions Simulator
(MOVES2010a) and the most recent
planning assumptions as provided by
the Metropolitan Washington Council of
Governments, Transportation Planning
Board (MWCOG/TBP).

TABLE 5—CHANGES IN ONROAD MOBILE EMISSIONS OF DIRECT PM, s AND PRECURSORS FROM 2002 TO 2007 IN THE

WASHINGTON AREA, IN TPY

Emissions (tpy)

Location Year
PM..s SO, NOx VvOC Ammonia
District portion ......... 2002 156 376 8,827 4,913 383
2007 272 68 7,512 3,362 195
Changes ........... 116 —308 -1315 —1551 —188
Maryland portion ..... 2002 ... 841 894 47,640 20,495 2,035
2007 ......... 1,757 319 47,279 18,449 929
Changes ... 916 —575 —361 —2,046 —1,106
Virginia portion ........ 2002 ......... 727 1,562 41,108 18,496 1,827
2007 .eieieaene 1,422 220 36,848 15,703 777
Changes ........... 695 —-1,342 —4,260 —-2,793 —1,050
Washington Area ..... 2002 1,725 2,833 97,575 43,904 4,246
2007 3,452 607 91,639 37,514 1,901
Changes ........... 1,727 —2,226 —5,936 —2,345 —2,345

EPA believes that the States have
adequately demonstrated that the
observed air quality improvement in the
Washington Area is due to permanent
and enforceable reductions in emissions
resulting from implementation of
Federal and State-adopted measures.

B. Maintenance Plan

As required by section 175A of the
CAA, the States submitted a common
maintenance plan as a revision to their
respective SIPs to ensure continued
attainment of the 1997 annual PM, 5
standard in the Washington Area

throughout 2025. The Washington
Area’s maintenance plan for the1997
annual PM, s standard was submitted to
the EPA by DDOE on June 3, 2013, by
MDE on July 10, 2013, and by VADEQ
on June 3, 2013. As part of the
maintenance demonstration the SIP
revision includes a 2007 attainment
emissions inventory, a 2017 interim
emissions inventory, and a 2025 end
year maintenance plan emissions
inventory. The emissions inventories
were subsequently supplemented by the
States to provide for emissions estimates
of VOC and ammonia as part of the

2007, 2017 and 2025 emissions
inventories. The supplemental
inventories were submitted to EPA on
July 22, 2013 by DDOE, on July 26, 2013
by MDE, and on July 17, 2013 by
VADEQ. EPA’s analysis for proposing
approval of the Washington Area’s
maintenance plan is provided in this
section.

1. Attainment Emissions Inventory

An attainment inventory is comprised
of the emissions during the time period
associated with the monitoring data
showing attainment. The States
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determined that the appropriate
attainment inventory year for the
maintenance plan is 2007, one of the
years in the period during which the
Area monitored attainment of the 1997
annual PM, s NAAQS. The 2007
attainment emissions inventory contains
primary PM, s emissions (including
condensables), SO,, NOx, VOC, and
ammonia for point, area, nonroad, and
onroad source categories.

For the emissions estimates of the
point, area, and nonroad categories of
the 2007 attainment emissions
inventory, the States submitted version
3 of the 2007 emissions inventory
developed through the Mid-Atlantic
Regional Air Management Association
(MARAMA) regional process. The 2007
onroad source estimates were developed
by MWCOG/TBP using EPA’s MOVES
2010a model. More information on the
development of the onroad emissions
can be found on the States’ TSD
submitted as part of their redesignation
request submittals.

EPA has reviewed the inventory and
the documentation provided by the
States and found the 2007 attainment
emissions inventory submitted with the
Washington Area’s maintenance plan to
be approvable. For more information on
EPA’s analysis of the 2007 emissions
inventory, see EPA’s TSD dated March
17, 2014, available in the docket for this
rulemaking action at
www.regulations.gov.

2. Maintenance Demonstration

Section 175A requires a state seeking
redesignation to attainment to submit a

SIP revision to provide for the
maintenance of the NAAQS in the area
“for at least 10 years after the
redesignation.” EPA has interpreted this
as a showing of maintenance “for a
period of ten years following
redesignation.” Where the emissions
inventory method of showing
maintenance is used, its purpose is to
show that emissions during the
maintenance period will not increase
over the attainment year inventory. See
1992 Calcagni Memorandum, pages 9-
10.

For a demonstration of maintenance,
emissions inventories are required to be
projected to future dates to assess the
influence of future growth and controls;
however, the demonstration need not be
based on modeling. See Wall v. EPA,
supra; Sierra Club v. EPA, supra. See
also 66 FR 53099-53100 and 68 FR
25430-32. The States use projection
inventories to show that the Washington
Area will remain in attainment and
developed projection inventories for an
interim year of 2017 and a maintenance
plan end year of 2025 to show that
future emissions of NOx, SO,, and direct
PM, s will remain at or below the
attainment year 2007 emissions levels
throughout the Area through the year
2025.

The States used the 2017 and 2025
emissions projections developed
through the MARAMA regional
planning process as the 2017 interim
year and the 2025 maintenance plan end
year emissions inventories. For more
details on emissions projections,

methodologies, and growth, see
MARAMA'’s “Technical Support
Document for the Development of the
2013/2017/2020 Emission Inventories
for Regional Air Quality Modeling in the
Northeast/Mid-Atlantic Region”
(MARAMA 2017 TSD) and the
“Technical Support Document for the
Development of the 2025 Emission
Inventory for PM, s Nonattainment
Counties in the MANE-VU Region,
January 2012 (MARAMA 2025 TSD),
respectively, which were included in
the States submittals and are available
in the docket for this rulemaking action
at www.regulations.gov. After reviewing
the supporting documentation provided
for developing the projected emissions
inventories, EPA has determined that
the 2017 and 2025 emissions
inventories for the Washington Area are
approvable.

A summary of the emissions
inventories for the Washington Area for
the 2007 attainment year, the 2017
interim year, and the 2025 maintenance
plan end year is provided in Table 6.
The inventories show that, between
2007 and 2025, the Area is projected to
reduce SO, emissions by 155,071 tpy,
NOx emissions by 14,811 tpy, VOC
emissions by 29,473 tpy, and ammonia
emissions by 534 tpy. Thus, the
emissions inventories show that the
Washington Area will continue to
maintain the 1997 annual PM; s
standards during the maintenance
period.

TABLE 6—COMPARISON OF 2007 ATTAINMENT YEAR AND 2017 AND 2025 PROJECTED EMISSIONS INVENTORIES FOR THE

WASHINGTON AREA, IN TPY

Reductions Reductions
Pollutants/Year 2007 2017 2025 2007-2017 2007-2025
20,724 18,654 18,010 —-2,070 —2,714
191,441 33,315 33,287 —158,125 —158,153
165,247 90,799 74,504 —74,448 —90,743
114,235 92,592 84,762 —21,643 —29,473
6,204 5,922 5,670 —282 —534

Point, nonroad, and onroad emission
projections for 2017 and 2025 include a
variety of control strategies that will
reduce emissions of PM; 5, NOx, and
SO, in the Area. Many of these
programs are Federal programs that are
enforced on a regional or national level.
In cases where the programs are
delegated programs or State programs,
the States commit to the continuation of
each program to ensure that reductions
assumed in 2017 and 2025 will be
achieved.

As explained earlier, EGUs are the
primary point sources of PMs s, SO,, and
NOx emissions in the Washington Area.
The States have implemented various
Federally-enforceable measures in the
Washington Area to reduce emissions
from EGUs. The VEPCO Federal consent
decree has reduced significantly
emissions of NOx and SO, at the
Possum Point Power Station, in Fairfax
County, Virginia. The fuel switch from
coal to natural gas required by the
consent decree was made in the 2003—
2004 timeframe. Two other permitting

actions affected the emissions of SO,
and NOx from the Potomac River Power
Station, in Alexandria, Virginia. The
first was a state operating permit issued
on July 31, 2008 by Virginia’s Air
Pollution Control Board limiting the
facility’s primary PM» s emissions to 207
tpy, the SO, emissions to 3,813 tpy, and
the NOx emissions to 3,700 tpy. On July
29, 2010, a second state operating
permit was issued, further limiting the
facility to 890 tons of NOx per ozone
season (May 1 through September 30).
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The Maryland Healthy Air Act (HAA)
regulations became effective on July 16,
2007 and were approved by EPA into
the Maryland SIP on September 4, 2008
(73 FR 51599). The HAA requires
reductions in NOx and SO, emissions
from large coal burning power plants in
Maryland. Specifically, this program
limits emissions from the Chalk Point
Generating Plant, the Dickerson
Generating Plant, and the Morgantown
Generating Plant, all of which are coal
fired power plants located within the
Maryland portion of the Washington
Area. Emission reductions from the
HAA are phased: The first phase
required reductions in the 2009-2010
timeframe and the second phase
required controls by 2012—-2013. At full
implementation, the HAA was projected
to reduce NOx emissions by
approximately 75 percent from 2002
levels and SO» emissions by
approximately 85 percent from 2002
levels.

As a condition of an operating permit,
two EGUs in the Pepco Energy Services,
Inc. located within the Area
permanently ceased operation by
December 17, 2012. The permit
condition became Federally enforceable
as part of a SIP revision that was
approved by EPA on February 2, 2012
(77 FR 5191). Closure of the two large,
uncontrolled oil-fired turbines will
result in SO, and NOx reductions.
Additional Federal and State measures
have been implemented in the Area to
reduce emissions from the mobile
source sector, including: EPA’s Nonroad
Diesel Rule, EPA’s 2007 Heavy-duty
Highway Rule, EPA’s Tier 1 Federal
Motor Vehicle Emission Standards,
EPA’s Tier 2 Vehicle and Gasoline
Sulfur Program, and States’ enhanced
vehicle emissions I/M programs.

3. Monitoring Network

The District, Maryland, and Virginia
operate a PM, s air quality monitoring
network in the Washington Area that is
significantly more robust than required
by EPA’s monitoring regulations in 40
CFR part 58. Furthermore, the
Washington Area’s maintenance plan
includes the States’ commitment to
continue to operate and maintain its
PM, 5 air quality monitoring network,
consistent with EPA’s monitoring
requirements, as necessary to
demonstrate ongoing compliance with
the 1997 annual PM, s NAAQS. In
accordance with the requirements of 40
CFR part 58, the States will consult with
EPA prior to making any necessary
changes to the PM; 5 monitoring
network in the Area and will continue
to submit quality-controlled, quality-
assured monitoring data.

4. Verification of Continued Attainment

The States have the legal authority to
implement and enforce specified
measures to attain and implement the
1997 annual PM, s NAAQS, as required
by section 110(a)(2) of the CAA. The
States commit to continue
implementing the necessary control
measures that will assure maintenance
of the 1997 annual PM, s NAAQS
throughout the 10 year period following
redesignation. Additionally, each of the
States will acquire ambient and source
emission data to track attainment and
maintenance. As explained
subsequently, as a contingency measure
the States will track progress of the
maintenance demonstration by
periodically evaluating the projected
emission inventories, based on annual
and periodic inventories. See section
V.B.5 of this proposed rulemaking
action. Furthermore, the States will
prepare and submit to EPA every three
years a comprehensive PM, s emissions
inventory, as required by EPA’s Air
Emissions Reporting Requirements
(AERR).

5. Contingency Measures

Section 175A of the CAA requires that
a maintenance plan include such
contingency measures as EPA deems
necessary to ensure that the States will
promptly correct a violation of the 1997
annual PM, s NAAQS that occurs in the
Washington Area after redesignation.
The maintenance plan should identify
the events that would ““trigger” the
adoption and implementation of a
contingency measure(s), the
contingency measure(s) that would be
adopted and implemented, and the
schedule indicating the time frame by
which the state would adopt and
implement the measure(s).

The Washington Area maintenance
plan outlines the procedures for the
adoption and implementation of
contingency measures that will further
reduce emissions in the Area, should a
violation of the 1997 annual PM, 5
NAAQS occur. The States’ contingency
measures will be implemented if any of
the following triggering events occur:
The total actual annual emissions of
NOx, SO, or primary PM, 5 exceed the
levels of the 2007 attainment year
emissions inventory; an exceedance of
the 1997 annual PM; 5 standard, that is,
an annual average for one year at any
EPA-approved monitor in the Area of
15.0 ug/m3 or greater; or a violation of
the 1997 annual PM; s standard, that is,
a 3-year average of the annual average
at any EPA-approved monitor in the
Area of 15.0 ug/ms3 or greater.

Should actual emissions inventory
data for any future year of the
maintenance period indicate that the
Washington Area’s total emissions of
NOx, SO, or primary PM, s exceed the
levels of the Area’s 2007 attainment
emissions inventory, the States would
commence an audit to determine
whether inventory refinements are
needed. This audit may include, but
would not be limited to, a determination
that the appropriate models, control
strategies, monitoring strategies,
planning assumptions, industrial
throughput, and production data were
used in the emissions estimates for both
the 2007 attainment year and the future
year in question. The results of this
audit will be provided to EPA. If the
States find that this audit does not
reconcile the estimated emissions
exceedances, then each of the States
commit to implement one or more of the
contingency measures, as necessary so
that the future actual emissions
estimates for the Washington Area do
not continue to exceed the levels of the
2007 attainment emissions inventory.

Additionally, if an annual exceedance
of the standard occurs in the Area, each
of the States commit to implementing
one of the contingency measures, as
described subsequently, which apply to
their individual jurisdictions, to garner
additional emission reductions for air
quality improvement. If a violation of
the standard occurs in the Area, each of
the States commit to implementing two
or more of the contingency measures.
The States’ contingency measures
consist of the following state regulations
or control programs: PM, s RACM
determination, NOx RACM
determination, SO, RACM
determination (for the District and
Virginia portions of the Area), nonroad
diesel emission reduction strategies, low
sulfur home heating oil requirements
(for the District and Maryland portions
of the Area), alternative fuel and diesel
retrofit programs for fleet vehicle
operations, and wet suppression
upgrade requirements in concrete
manufacturing. If a RACM
determination is selected as a
contingency measure and the analysis
shows that no control measures are
economically and technically feasible,
then the State would consider an
alternative contingency measure from
the options listed.

The States commit to a schedule for
adoption and implementation of any
contingency measure following three
months from when an exceedance or
violation of the 1997 annual PM, s
standard is determined, based on the air
quality assured data; or an exceedance
of actual emissions from the levels of
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the 2007 attainment emissions
inventory is determined, as concluded
by an audit. After this 3-month period,
the selected contingency measure must
be adopted by the State within six
months, and implemented within six
months of adoption. Compliance with
the regulation, or full program
implementation, must be achieved
within 12 months of adoption.

C. Transportation Conformity
Determinations

Section 176(c) of the CAA requires
Federal actions in nonattainment and
maintenance areas to “‘conform to” the
goals of SIPs. This means that such
actions will not cause or contribute to
violations of a NAAQS, worsen the
severity of an existing violation, or
delay timely attainment of any NAAQS
or any interim milestone. Actions
involving Federal Highway
Administration (FHWA) or Federal
Transit Administration (FTA) funding
or approval are subject to the
transportation conformity rule (40 CFR
Part 93, subpart A). Under this rule,
metropolitan planning organizations
(MPOs) in nonattainment and
maintenance areas coordinate with state
air quality and transportation agencies,
EPA, and the FHWA and FTA to
demonstrate that their long range
transportation plans and transportation
improvement programs (TIP) conform to

applicable SIPs. This is typically
determined by showing that estimated
emissions from existing and planned
highway and transit systems are less
than or equal to the MVEBs contained
in the SIP.

The Washington Area’s maintenance
plan includes MVEBs for PM, s and NOx
for the 1997 annual PM, s NAAQS. The
MVEBs were submitted for the years
2017 and 2025 for the 1997 PM5 5
NAAQS, consistent with the emissions
inventories in the Washington Area. The
combined maintenance plan did not
provide emission budgets for SO,, VOC,
and ammonia because it concluded,
consistent with the presumptions
regarding these precursors in the
Transportation Conformity Rule at 40
CFR 93.102(b)(2)(v), which predated
and was not disturbed by the litigation
on the 1997 PM, s Implementation Rule,
that emissions of these precursors from
motor vehicles are not significant
contributors to the Area’s PM; s air
quality problem. EPA issued conformity
regulations to implement the 1997
annual PM, s NAAQS in July 2004 and
May 2005 (69 FR 40004, July 1, 2004
and 70 FR 24280, May 6, 2005). Those
actions were not part of the final rule
recently remanded to EPA by the D.C.
Circuit Court in NRDC v. EPA, No. 08—
1250 (January 4, 2013), in which the
D.C. Circuit Court remanded to EPA the
1997 PM: s Implementation Rule

because it concluded that EPA must
implement that NAAQS pursuant to the
PM-specific implementation provisions
of subpart 4, rather than solely under
the general provisions of subpart 1. That
decision does not affect EPA’s proposed
approval of the MVEBs for the
Washington Area.

The Washington Area maintenance
plan includes a tiered approach for
MVEBs to be applied to all future
transportation conformity
determinations and analyses for the
1997 annual PM, s NAAQS. Shown in
Table 7 and Table 8 are the MVEBs from
the Washington Area maintenance plan.
The Tier 1 MVEBs shown in Table 7
will be the applicable MVEBs after the
adequacy findings are effective. The
Tier 2 MVEBs shown in Table 8 adds a
twenty percent (20%) transportation
buffer to the mobile emissions inventory
projections for PM, s and NOx in 2017
and 2025. The Tier 2 MVEBs will
become effective if it is determined that
technical uncertainties primarily due to
model changes and to vehicle fleet
turnover, which may affect future motor
vehicle emissions inventories, lead to
motor vehicle emissions estimates above
the Tier 1 MVEBs. This determination
will be made through the interagency
consultation process and fully
documented within the first conformity
analysis that uses the Tier 2 MVEBs.

TABLE 7—TIER 1 ON-ROAD MVEBS FOR THE WASHINGTON AREA FOR THE 1997 PM, s NAAQS

Year MVEB for PM, s on-road emissions MVEB for NOx on-road emissions
(tpy) (tpy)

2017 ...... 1,787 41,709
2025 ...... 1,350 27,400
TABLE 8—TIER 2 ON-ROAD MVEBS FOR THE WASHINGTON AREA FOR THE 1997 PM, s NAAQS

Year MVEB for PM, 5 on-road emissions MVEB for NOx on-road Emissions
(tpy) (tpy)
2017 ...... 2,144 50,051
2025 ...... 1,586 32,880

EPA’s substantive criteria for
determining adequacy of MVEBs are set
out in 40 CFR 93.118(e)(4).
Additionally, to approve the MVEBs,
EPA must complete a thorough review
of the SIP revision, in this case the
Washington Area maintenance plan,
and conclude that with the projected
level of motor vehicle and all other
emissions, the SIP revision will achieve
its overall purpose, in this case
providing for maintenance of the 1997
annual PM, s NAAQS. EPA’s process for
determining adequacy of a MVEB
consists of three basic steps: (1)

Providing public notification of a SIP
submission; (2) providing the public the
opportunity to comment on the MVEB
during a public comment period; and (3)
EPA taking action on the MVEB.

On February 5, 2013, EPA initiated an
adequacy review of the MVEBs for the
1997 annual PM, s NAAQS that the
Maryland, Virginia, and the District
included in their maintenance plan
submittals. As such, separate notices of
the submission of these MVEBs were
posted on the adequacy Web site (http://
epa.gov/otaq/stateresources/transconf/
currsips.htm). The public comment

period closed on March 7, 2014. There
were no public comments received. EPA
is acting on making these adequacy
findings final through separate notices
of adequacy. EPA has reviewed the
MVEBs and found them consistent with
the redesignation requests and
maintenance plans and that the budgets
meet the criteria for adequacy and
approval. Therefore, EPA is proposing
to approve the 2017 and 2025 PM, 5 and
NOx MVEBs for the Washington Area
for transportation conformity purposes.
Additional information pertaining to the
review of the MVEBs can be found in
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EPA’s TSD dated February 11, 2014,
available on line at
www.regulations.gov, Docket ID No.
EPA-R03-OAR-2014-0148.

VI. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information
that: (1) Are generated or developed
before the commencement of a
voluntary environmental assessment; (2)
are prepared independently of the
assessment process; (3) demonstrate a
clear, imminent and substantial danger
to the public health or environment; or
(4) are required by law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal
counterparts. . . .’ The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by

Federal law to maintain program
delegation, authorization or approval.”
Virginia’s Immunity law, Va. Code

Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

VIL Proposed Actions

EPA is proposing to approve the
requests submitted by the District of
Columbia, the Commonwealth of
Virginia, and the State of Maryland to
redesignate from nonattainment to
attainment their respective portions of
the Washington Area for the 1997
annual PM, s NAAQS. EPA has
evaluated the States’ redesignation
requests and determined that they meet
the redesignation criteria set forth in
section 107(d)(3)(E) of the CAA for the
1997 annual PM, 5 standard. EPA
believes that the monitoring data
demonstrate that the Washington Area
is attaining and will continue to attain
the 1997 annual PM, s NAAQS. EPA is
also proposing to approve the common
maintenance plan for the Washington
Area submitted by the States as
revisions to their respective SIPs for the
1997 annual PM, 5 standard because the
plan meets the requirements of CAA
section 175A for the standard.

Furthermore, EPA is proposing to
approve the 2017 and 2025 PM, s and
NOx MVEBs submitted by the
Washington Area for transportation
conformity purposes. Final approval of
the redesignation requests would
change the official designations of the
Washington Area, from nonattainment
to attainment as found at 40 CFR part
81, for each of the States for the 1997
annual PM, s NAAQS, and would
incorporate into the States SIPs the
maintenance plan ensuring continued
attainment of the 1997 annual PM, 5
NAAQS in the Area for the next 10
years, until 2025. EPA is soliciting
public comments on the issues
discussed in this document. These
comments will be considered before
taking final action.

VIII. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of the
maintenance plan under CAA section
107(d)(3)(E) are actions that affect the
status of geographical area and do not
impose any additional regulatory
requirements on sources beyond those
required by state law. A redesignation to
attainment does not in and of itself
impose any new requirements, but
rather results in the application of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law and
the CAA. For that reason, this proposed
action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
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in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rulemaking
action, in which EPA is proposing
approval of the redesignation requests
and maintenance plan submitted by the
District of Columbia, the
Commonwealth of Virginia, and the
State of Maryland for the 1997 annual
PM, s Washington Area, does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen oxides,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

40 CFR Part 81

Air pollution control, National parks,
Wilderness areas.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 17, 2014.
William C. Early,
Deputy Regional Administrator, Region III.
[FR Doc. 2014-18482 Filed 8-5-14; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 2, and 27

[GN Docket No. 13-185; Report No. 3005]

Petitions for Reconsideration of Action
in Rulemaking Proceeding

AGENCY: Federal Communications
Commission.

ACTION: Petition for reconsideration.

SUMMARY: Petitions for Reconsideration
(Petitions) have been filed in the
Commission’s Rulemaking proceeding
by Jim Kirkland, on behalf of Trimble
Navigation Limited, and Catherine
Wang, on behalf of Deer & Company
(jointly filed) and by Dane E. Ericksen,
on behalf Engineers for the Integrity of
Broadcast Auxiliary Services Spectrum.

DATES: Oppositions to the Petitions
must be filed by August 21, 2014.
Replies to an opposition must be filed
by September 2, 2014.

ADDRESSES: Federal Communications
Commission, 445 12th Street SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: For
additional information on this
proceeding, contact Ronald Repasi,
Office of Engineering and Technology,
at (202) 418-0768 or ronald.repasi@
fce.gov, or Peter Daronco, Broadband
Division, Wireless Telecommunications
Bureau, at (202) 418-7235 or
peter.daronco@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of Commission’s document,
Report No. 3005, released July 17, 2014.
The full text of this document is
available for viewing and copying in
Room CY-B402, 445 12th Street SW.,
Washington, DC or may be purchased
from the Commission’s copy contractor,
Best Copy and Printing, Inc. (BCPI) (1-
800-378-3160). The Commission will
not send a copy of this Notice pursuant
to the Congressional Review Act, 5
U.S.C. 801(a)(1)(A), because this Notice
does not have an impact on any rules of
particular applicability.

Subject: Amendment of the
Commission’s Rules with Regard to
Commercial Operations in the 1695—
1710 MHz, 1755-1780 MHz, and 2155—
2180 MHz Bands, GN Docket No. 13—
185, Report and Order, FCC 14-31,
published at 79 FR 32366, June 4, 2014.
Published pursuant to 47 CFR 1.429(e).
See also 47 CFR 1.4(b)(1) of the
Commission’s rules.

Number of Petitions Filed: 2

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2014-18527 Filed 8-5—14; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 2, 90, 95, and 96

[GN Docket No. 12-354; FCC 14-49; DA
14-1071]

Commission Seeks Comment on
Shared Commercial Operations in the
3550-3650 MHz Band; Extension of
Reply Comment Period

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; extension of
reply comment period.

SUMMARY: In this document the Federal
Communications Commission extends
the deadline for filing reply comments
on its Further Notice of Proposed
Rulemaking (FNPRM) in this
proceeding, which was previously
published in the Federal Register.
DATES: Submit reply comments on or
before August 15, 2014.

ADDRESSES: You may submit comments,
identified by GN Docket No. 12-354 or
FCC 14-49, by any of the following
methods:

» Federal Communications
Commission’s Web site: http://
fiallfoss.fcc.gov/ecfs2/. Follow the
instructions for submitting comments.

= Mail: All hand-delivered or
messenger-delivered paper filings for
the Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St. SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8:00 a.m. to 7:00 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes and boxes must be disposed
of before entering the building.
Commercial overnight mail (other than
U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9300 East
Hampton Drive, Capitol Heights, MD
20743. U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington, DC 20554.

» People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202—418-0530 or TTY: 202—
418-0432.

FOR FURTHER INFORMATION CONTACT: Paul
Powell, Attorney Advisor, Wireless
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Bureau’s Mobility Division, at (202)
418-1613 or email at Paul. Powell@
fec.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Wireless
Telecommunications Bureau’s
document in GN Docket No. 12-354, DA
14-1071, adopted and released July 28,
2014, which extends the reply comment
filing deadline established in the
FNPRM published under FCC No. 14—49
at 79 FR 31247, June 2, 2014. The full
text of this document is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 445 12th Street SW.,
Washington, DC 20554. The complete
text may be purchased from the
Commission’s copy contractor, Best
Copy and Printing, Inc., 445 12th Street
SW., Room CY-B402, Washington, DC
20554, (202) 488—5300, facsimile (202)
488-5563, or via email at fcc@
bepiweb.com. The full text may also be
downloaded at: www.fcc.gov.
Alternative formats are available to
persons with disabilities by sending an
email to fcc504@fcc.gov or by calling the
Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

Summary

We extend the deadline for filing
reply comments in response to the
Further Notice of Proposed Rulemaking
(FNPRM) to allow parties to more
thoroughly address the complex
technical, legal, and policy issues raised
in the FNPRM and in the record.
Interested parties will now have until
August 15, 2014 to file reply comments.

On July 23, 2014, the Satellite
Industry Association (SIA) filed a
motion to extend the reply comment
deadline for the FNPRM from August 1
until August 15, 2014. SIA asserts that
additional time is needed to respond to
significant technical issues raised in the
extensive record. In addition, SIA notes
that, during the scheduled reply
comment period, many of the technical
personnel responsible for analyzing
issues raised in the FNPRM on behalf of
SIA member companies will be
unavailable. These personnel will be
attending meetings of the ITU Joint Task
Working Groups preparing for WRC-15.

On July 24, 2014, the Public Interest
Spectrum Coalition, Utilities Telecom
Council, and Wireless Internet Service
Providers Association (Petitioners) filed
a joint request (Joint Extension Request)
to extend the reply comment deadline
until August 15, 2014. Petitioners assert
that extenuating circumstances warrant
an extension and that the requested
extension would be consistent with the
public interest. Specifically, the Joint
Extension Request asserts that
additional time is needed to accurately
assess and prepare responses to the
relatively large volume of comments
filed in response to the FNPRM, many
of which addressed complicated
technical issues. The Petitioners also
note that the Commission’s Electronic
Comment Filing System was largely
inaccessible during the two days
following the July 14, 2014 comment
deadline and that the Federal Register
publication date of the FNPRM removed
an additional two days from the
contemplated reply comment window.
In addition, the Petitioners note that
many of the parties that have filed

comments in this proceeding have also
been participating in the Open Internet
proceeding and other Commission
rulemakings with overlapping
deadlines. The Petitioners contend that
the requested extension would not
prejudice other parties or delay
consideration of the record and that the
Commission’s work would be assisted
by more robust participation in the
reply comment phase.

It is the general policy of the
Commission that extensions of time
shall not be routinely granted. See 47
CFR1.46(a). However, under these
circumstances, we agree that an
extension of time to file reply comments
is warranted to ensure that the
Commission obtains a complete and
thorough record in response to the
FNPRM. The FNPRM sought comment
on a wide variety of novel technical,
policy and legal issues related to the
establishment of the proposed Citizens
Broadband Radio Service. We conclude
that a short extension of time is
warranted to enable interested parties
sufficient opportunity to review and
respond to the complex issues raised by
the FNPRM. Accordingly, pursuant to
section 4(i) of the Communications Act
of 1934, 47 U.S.C. 154(i), as amended,
and section 1.46 of the Commission’s
rules, 47 CFR 1.46, we extend the
deadline for filing reply comments until
August 15, 2014.

Federal Communications Commission.
John Leibovitz,

Deputy Chief, Wireless Telecommunications
Bureau.

[FR Doc. 2014-18612 Filed 8—-5—14; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

July 31, 2014.

The Department of Agriculture will
submit the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13 on or after the date
of publication of this notice. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), New Executive Office Building,
Washington, DC; New Executive Office
Building, 725—17th Street NW.,
Washington, DC, 20503. Commenters
are encouraged to submit their
comments to OMB via email to: OIRA
Submission@omb.eop.gov or fax (202)
395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602.

Comments regarding these
information collections are best assured
of having their full effect if received by
September 5, 2014. Copies of the
submission(s) may be obtained by
calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Agricultural Marketing Service

Title: 7 CFR Part 54—Meats, Prepared
Meats, and Meat Products (Grading,
Certification, and Standards) and 7 CFR
Part 62 Quality Systems Verification
Programs (QSVP).

OMB Control Number: 0581-0124.

Summary of Collection: The
Agricultural Marketing Act of 1946, as
amended, authorizes the Secretary of
Agriculture to provide consumers with
voluntary Federal meat grading and
certification services that facilitate the
marketing of meat and meat products.
This is accomplished by providing meat
and meat products that are uniform in
quality. The Meat Grading and
Certification (MGC) Branch provides
these services under the authority of 7
CFR Part 54—Meats, Prepared Meats,
and Meat Products (Grading,
Certification, and Standards). The
Agricultural Marketing Service (AMS)
will collect information using forms LS—
313 and LS-315.

The Quality Systems Verification
Programs are a collection of voluntary,
audit-based, user-fee programs that
allow applicants to have program
documentation and program processes
assessed by AMS auditors and other
USDA officials. The QSVP are user-fees
based on the approved hourly rate
established under 7 CFR, Part 62.

Need and Use of the Information: The
information AMS collects on LS-313,
‘“Application for Service,” and LS-315,
“Application for Commitment Grading
or Certification Service” will enable the
Agency to identify the responsible
authorities in establishments requesting
services and to initiate billing and
collection accounts. A signed LS-313 or
LS-315 form serves as a legal agreement
between USDA users of the services,
assures payment for services provided,
and constitutes authorization for any
employee of AMS to enter the
establishment for the purpose of
performing official functions under the
regulations. Without a properly signed

and approved form, AMS officials
would not have the authority to enter
the premises to provide grading and/or
certification services.

Description of Respondents: Business
or other for-profit; Farms.

Number of Respondents: 83.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 1,330.

Agricultural Marketing Service

Title: Child Nutrition Labeling
Program.

OMB Control Number: 0581-0261.

Summary of Collection: The Child
Nutrition Labeling Program is a
voluntary technical assistance program
administered by the Agricultural
Marketing Service (AMS). The program
is designed to aid schools and
institutions participating in the National
School Lunch Program, the School
Breakfast Program, the Child and Adult
Care Food Program, and the Summer
Food Service Program by, determining
the contribution a commercial product
makes towards the meal pattern
requirements. Legislative authority for
the programs is covered under The
National School Lunch Act (NSLA);
Public Law 90-302 enacted in 1968
amended the NSLA establishing the
Special Food Service Program for
Children. In 1975 Congress separated
the Child Care Food Program and
Summer Food Service components of
the SFAPFC and provided each with
legislative authorization.

The Child Nutrition Labeling Program
is implemented in conjunction with
existing label approval programs
administered by the Food Safety and
Inspection Service (FSIS), and the U.S.
Department of Commerce (DoC). To
participate in the CN Labeling Program,
industry submits labels to AMS of
products that are in conformance with
the FSIS label approval program (for
meat and poultry), and the DoC label
approval program (for seafood
products).

Need and Use of the Information:
AMS uses the information collected to
aid school food authorities and other
institutions participating in child
nutrition programs in determining the
contribution a commercial product
makes towards the established meal
pattern requirements. AMS uses all of
the collected information to give the
submitted label an approval status that
indicates if the label can be used as part
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of the CN Labeling Program. Without
the information CN Labeling Program
would have no basis on which to
determine how or if a product meets the
meal pattern requirements.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 202.

Frequency of Responses: Reporting:
Other (as needed).

Total Burden Hours: 758.

Agricultural Marketing Service

Title: Local Food Promotion Program.

OMB Control Number: 0581-0287.

Summary of Collection: The
Agriculture Act of 2014 (Pub. L. 113-79)
(2014 Farm Bill) amended the Farmer-
to-Consumer Direct Marketing Act of
1976 (7 U.S.C. 3005) by expanding and
renaming the Farmers” Market
Promotion Program (FMPP) to Farmers’
Market and Local Food Promotion
Program (FMLFPP). The amended
program will now include funding
opportunities for projects that develop,
improve, and expand local and regional
food business enterprises that process,
distribute, aggregate or store locally or
regionally produced food products. A
burden is being imposed on eligible
entities that apply to and are awarded
under the Local Food component of the
FMLFPP. Approximately $15 million
will be made available for local and
regional food business enterprise
projects under the Local Food
Promotion Program (LFPP).

Need and Use of the Information:
Two types of applications will be
accepted under LFPP. The first type of
application will be for planning grants
and the second type will be for
implementation grants. All forms must
be submitted electronically via the
Grants.gov Web site. Eligible entities for
grants under LFPP include: Agricultural
cooperatives, producer networks,
producer associations, community
supported agriculture networks,
community supported agriculture
associations, and other agricultural
business entities (for profit groups);
non-profit corporations; public benefit
corporations; economic development
corporations; regional farmers’ market
authorities; and local and Tribal
governments. Without the required
information, Agricultural Marketing
Service will not be able to review,
award, reimburse, or monitor grants to
eligible applicants.

Description of Respondents: Business
or other for-profit; Not-for-profit and
State, Local and Tribal Government.

Number of Respondents: 1,500.

Frequency of Responses: Annually.

Total Burden Hours: 34,988.

Agricultural Marketing Service

Title: National Organic Program;
Organic Certification Cost-Share
Programs.

OMB Control Number: 0581-0288.

Summary of Collection: The National
Organic Certification Cost Share
Program (NOCCSP) is authorized under
section 10606(d)(1) of the Farm Security
and Rural Investment Act of 2002 (7
U.S.C. 7901 note), as amended by
section 10004(c) of the Agriculture Act
of 2014 (2014 Farm Bill: Pub. L. 113-
79). Under this authority, USDA is
authorized to provide organic
certification cost-share assistance
through 50 States, the District of
Columbia, and five U.S. Territories.
Collection requirements are applied
only to those State Departments of
Agriculture and organic producers and
handlers who voluntarily participate in
one of two organic certification cost-
share programs: The NOCCSP or the
Agricultural Management Assistance
(AMA) Organic Certification Cost-Share
Program. To prevent duplicate
assistance payments, producers
participating in the AMS program are
not eligible to participate in the
producer portion of the NOCCSP.

Need and Use of the Information: The
information collection requirements in
this request are applied only to those
state agencies and organic producers
and handlers who voluntarily
participate in one of these programs for
Fiscal Years 2014 to 2018. Each program
provides cost-share assistance, through
participating state agencies, to organic
producers and, in the case of NOCCSP,
to organic handlers. Recipients must
receive initial certification or
continuation of certification to the
USDA organic regulations (7 CFR part
205) from a USDA-accredited certifying
agent. The information collected from
respondents is needed to ensure that
program recipients are eligible for
funding and comply with applicable
program regulations.

Description of Respondents: State,
Local and Tribal Government; Business
or other for-profit; Not-for-profit.

Number of Respondents: 12,056.
Frequency of Responses:
Total Burden Hours: 16,592.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2014-18603 Filed 8-5—14; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. FSIS-2014-0010]

National Advisory Committee on Meat
and Poultry Inspection; Committee
Renewal

AGENCY: Food Safety and Inspection
Service.

ACTION: Notice of the Reestablishment of
the U.S. Department of Agriculture
National Advisory Committee on Meat
and Poultry Inspection.

SUMMARY: The U.S. Department of
Agriculture intends to renew the
National Advisory Committee on Meat
and Poultry Inspection (NACMPI). The
purpose of the Committee is to provide
advice to the Secretary of Agriculture
concerning State and Federal programs
with respect to meat and poultry
inspection, food safety, and other
matters that fall within the scope of the
Federal Meat Inspection Act (FMIA) and
the Poultry Products Inspection Act
(PPIA).

FOR FURTHER INFORMATION CONTACT: Ms.
Natasha Williams, Management Analyst,
Office of Outreach, Employee Education
and Training, Food Safety and
Inspection Service (FSIS), telephone
(202) 690-6531; Fax (202) 690-6519;
email Natasha.williams@fsis.usda.gov.
SUPPLEMENTARY INFORMATION:

Background

In accordance with the Federal
Advisory Committee Act (FACA) (5
U.S.C. App.), notice is hereby given that
the Secretary of Agriculture intends to
renew the National Advisory Committee
on Meat and Poultry Inspection for two
years. The Committee provides advice
and recommendations to the Secretary
on meat and poultry inspection
programs, pursuant to sections 7(c), 24,
301(a)(3), and 301(c) of the Federal Meat
Inspection Act, 21 U.S.C. 607(c), 624,
645, 661(a)(3), and 661(c), and to
sections 5(a)(3), 5(c), 8(b), and 11(e) of
the Poultry Products Inspection Act, 21
U.S.C. 454(a)(3), 454(c), 457(b), and
460(e).

A copy of the current charter and
other information about the committee
can be found at http://www.fsis.usda.
gov/wps/portal/fsis/topics/regulations/
advisory-committees/nacmpi

Additional Public Notification

FSIS will announce this notice online
through the FSIS Web page located at
http://www.fsis.usda.gov/wps/portal/
fsis/home

FSIS will also make copies of this
Federal Register publication available
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through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and other types of
information that could affect or would
be of interest to constituents and
stakeholders. The Update is
communicated via Listserv, a free
electronic mail subscription service for
industry, trade groups, consumer
interest groups, health professionals,
and other individuals who have asked
to be included. The Update is also
available on the FSIS Web page. In
addition, FSIS offers an electronic mail
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at
http://www.fsis.usda.gov/wps/portal/
fsis/programs-and-services/email-
subscription-service.

Options range from recalls to export
information to regulations, directives
and notices. Customers can add or
delete subscriptions themselves, and
have the option to password protect
their accounts.

USDA Nondiscrimination Statement

USDA prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, gender,
religion, age, disability, political beliefs,
sexual orientation, and marital or family
status. (Not all prohibited bases apply to
all programs.) Persons with disabilities
who require alternative means for
communication of program information
(Braille, large print, or
audiotape.)should contact USDA’s
Target Center at 202—720-2600 (voice
and TTY).

To file a written complaint of
discrimination, write USDA, Office of
the Assistant Secretary for Civil Rights,
1400 Independence Avenue SW.,
Washington, DC 20250-9410 or call
202-720-5964 (voice and TTY). USDA
is an equal opportunity provider and
employer.

Done at Washington, DG, July 31, 2014.
Alfred V. Almanza,

Administrator.
[FR Doc. 2014-18523 Filed 8—-5-14; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Forest Service

Request for Applications: The
Community Forest and Open Space
Conservation Program

AGENCY: Forest Service.

ACTION: Request for applications.

SUMMARY: The U.S. Department of
Agriculture, Forest Service, State and
Private Forestry, Cooperative Forestry
staff, requests applications for the
Community Forest and Open Space
Conservation Program (Community
Forest Program or CFP). This is a
competitive grant program whereby
local governments, qualified nonprofit
organizations, and Indian tribes are
eligible to apply for grants to establish
community forests through fee simple
acquisition of private forest land from a
willing seller. The purpose of the
program is to establish community
forests by protecting forest land from
conversion to non-forest uses and
provide community benefits. Some of
these benefits include sustainable forest
management; clean air, water, wildlife
habitat, and other environmental
benefits: forest-based educational
programs; service as models of effective
forest stewardship; and recreational
benefits secured with public access.
Private forest land that is at least five
acres in size, suitable to sustain natural
vegetation, and at least 75 percent
forested is considered eligible lands for
grants funded under this program. The
lands must also be threatened by
conversion to non-forest use, must not
be held in trust by the United States on
behalf of any Indian tribe, must not be
tribal allotment lands, must be offered
for sale by a willing seller, and if
acquired by an eligible entity, must
provide defined community benefits
under CFP and allow public access.
DATES: Interested local government and
nonprofit applicants must submit
applications to the State Forester. Tribal
applicants must submit applications to
the appropriate Tribal government
officials. All applications, either
hardcopy or electronic, must be
received by State Foresters or Tribal
governments by January 16, 2015. State
Foresters or Tribal government officials
must forward applications to the Forest
Service Region, Northeastern Area, or
International Institute of Tropical
Forestry by February 17, 2015.
ADDRESSES: All local government and
qualified nonprofit organization
applications must be submitted to the
State Forester of the State where the
property is located. All Tribal
applications must be submitted to the
equivalent Tribal government official.
Applicants are encouraged to contact
and work with the Forest Service
Region, Northeastern Area, or
International Institute of Tropical
Forestry, and State Forester or
equivalent Tribal government official in
developing their proposal. The State

Forester’s contact information may be
found at http://www.fs.fed.us/spf/coop/
programs/loa/cfp.shtml. All applicants
must also send an email to
communityforest@fs.fed.us to confirm
an application has been submitted for
funding consideration.

State Foresters and Tribal government
officials shall submit applications,
either electronic or hardcopy, to the
appropriate Forest Service Regional/
Area/Institute contact noted below.

Northern and Intermountain Regions
Regions 1 and 4
(ID, MT, ND, NV, UT)

Janet Valle, U.S. Forest Service, 324
25th St., Ogden, UT 84401, 801-625—
5258 (phone), 801-625-5716 (fax),
jvalle@fs.fed.us.

Rocky Mountain Region

Region 2

(CO, KS, NE, SD, WY)

Claire Harper, U.S. Forest Service, 740
Simms Street, Golden, CO 80401,

303-275-5239 (phone), 303—-275—
5754 (fax), claireharper@fs.fed.us.

Southwestern Region

Region 3

(AZ, NM)

Margee Haines, U.S. Forest Service, 333
Broadway SE., Albuquerque, NM

87102, 505—-842—-3881 (phone), 505—
842-3165 (fax), mhaines@fs.fed.us.

Pacific Southwest Region
Region 5

(CA, HI, Guam, American Samoa,
Federated States of Micronesia and
other Pacific Islands)

Dan McKeague, U.S. Forest Service,
1323 Club Drive, Vallejo, CA 94592,
707-562—-8875 (phone), 707-562—
9054 (fax), dmckeague@fs.fed.us.

Pacific Northwest, and Alaska Regions
Regions 6 and 10
(AK, OR, WA)

Brad Siemens, U.S. Forest Service, 120
Southwest 3rd Ave., Portland, OR
97204 or P.O. Box 3623, Portland, OR
97208-3623, 503—-808-2353 [phone],
503—808—-2469 (fax),
btsiemens@fs.fed.us.

Southern Region
Region 8

(AL, AR, FL, GA, KY, LA, MS, NC, OK,
SC, TN, TX, VA)
Mike Murphy, U.S. Forest Service, 1720

Peachtree Rd. NW., Suite 700B 850S
North, Atlanta, GA 30309, 404—347—
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5214 (phone), 404-347-2776 (fax),
mwmurphy@fs.fed.us.

International Institute of Tropical
Forestry

(PR, VI)

Connie Carpenter, U.S. Forest Service,
Jardin Botanico Sur, 1201 Calle Ceiba,
San Juan, PR 00926-1119, 787-766—
5335 x 222 (phone), 787-766-6263
(fax), conniecarpenter@fs.fed.us.

Northeastern Area

(CT, DC, DE, IA, IL, IN, MA, MD, ME,
MI, MN, MO, NH, NJ, NY, OH, PA, RI,
VT, WI, WV)

Neal Bungard, U.S. Forest Service, 271
Mast Road, Durham, NH 03824—-4600,
603—-868-7719 (phone), 603—868—
7604 (fax), nbungard@fs.fed.us.

FOR FURTHER INFORMATION CONTACT: For
questions regarding the grant
application or administrative
regulations, contact Maya Solomon,
Program Coordinator, 202—205-1376,
mayasolomon@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Relay
Service (FRS) at 1-800-877—-8339
twenty-four hours a day, every day of
the year, including holidays.
SUPPLEMENTARY INFORMATION: Cata]og of
Federal Domestic Assistance (CFDA)
number 10.689: To address the goals of
Section 7A of the Cooperative Forestry
Assistance Act of 1978 (16 U.S.C.
2103d) as amended, the Forest Service
is requesting proposals for community
forest projects that protect forest land
that has been identified as a national,
regional, or local priority for protection
and to assist communities in acquiring
forest land that will provide public
recreation, environmental and economic
benefits, and forest-based educational
programs.

Detailed information regarding what
to include in the application, definitions
of terms, eligibility, and necessary
prerequisites for consideration can be
found in the final program rule,
published October 20, 2011 (76 FR
65121-65133), which is available at
www.fs.fed.us/spf/coop/programs/loa/
cfp.shtml and at www.grants.gov
(Opportunity number CFP-FS-
1002015).

Grant Application Requirements
1. Eligibility Information

a. Eligible Applicants. A local
governmental entity, Indian Tribe
(including Alaska Native Corporations),
or a qualified nonprofit organization

that is qualified to acquire and manage
land (see 36 CFR 230.2). Individuals are

not eligible to receive funds through this
program.

b. Cost Sharing (Matching
Requirement). All applicants must
demonstrate a 50 percent match of the
total project cost. The match can
include cash, in-kind services, or
donations, which shall be from a non-
Federal source. For additional
information, please see 36 CFR 230.6, or
the final rule at www.fs.fed.us/spf/coop/
programs/loa/cfp.shtml.

c. DUNS Number. All applicants shall
include a Data Universal Numbering
System (DUNS) number in their
application. For this requirement, the
applicant is the entity that meets the
eligibility criteria and has the legal
authority to apply for and receive the
grant. For assistance in obtaining a
DUNS number at no cost, call the DUNS
number request line 1-866—705-5711 or
register on-line at http://fedgov.dnb.
com/webform.

d. System for Award Management. All
prospective awardees shall be registered
in the System for Award Management
prior to award, during performance, and
through final payment of any grant
resulting from this solicitation. Further
information can be found at
www.sam.gov. For assistance, contact
Federal Service Desk 1-866—606—8220.

2. Award Information

The Administration proposed to fund
the CFP at $1.683 million for fiscal year
2015. Individual grant applications may
not exceed $400,000, which does not
include technical assistance requests.
The Federal Government’s obligation
under this program is contingent upon
the availability of appropriated funds.

No legal liability on the part of the
Government shall be incurred until
funds are committed by the Grant
Officer for this program to the applicant
in writing. The initial grant period shall
be for 2 years, and acquisition of lands
should occur within that timeframe.
Lands acquired prior to the grant award
are not eligible for CFP funding. The
grant may be reasonably extended by
the Forest Service when necessary to
accommodate unforeseen circumstances
in the land acquisition process. Written
annual financial performance reports
and semi—annual project performance
reports shall be required and submitted
to the appropriate Grant Officer.

Technical assistance funds, totaling
not more than 10 percent of all funds,
may be allocated to State Foresters and
equivalent officials of the Indian tribe.
Technical assistance, if provided, will
be awarded at the time of the grant.
Applicants shall work with the State
Foresters and equivalent officials of the
Indian tribe to determine technical

assistance needs and include the
technical assistance request in the
project budget.

As funding allows, applications
submitted through this request may be
funded in future years, subject to the
availability of funds and the continued
feasibility and viability of the project.

3. Application Information

Application submission. All local
governments and qualified nonprofit
organizations’ applications must be
submitted to the State Forester where
the property is located by January 16,
2015. All Tribal applications must be
submitted to the equivalent Tribal
officials by January 16, 2015.
Applications may be submitted either
electronic or hardcopy to the
appropriate official. The State Forester’s
contact information may be found at
http://www.fs.fed.us/spf/coop/
programs/loa/cfp.shtml.

All applicants must also send an
email to communityforest@fs.fed.us to
confirm an application has been
submitted for funding consideration.

All State Foresters and Tribal
government officials must forward
applications to the Forest Service by
February 17, 2015.

4. Application Requirements

The following section outlines grant
application requirements:

a. The application can be no more
than eight pages long, plus no more than
two maps (eight and half inches by
eleven inches in size), the grant forms
specified in (b), and the draft
Community Forest Plan specified in (d).

b. The following grant forms and
supporting materials must be included
in the application:

(1) An Application for Federal
Assistance (Standard Form 424);

(2) Budget information (Standard
Form SF 424c—Construction Programs);
and

(3) Assurances of compliance with all
applicable Federal laws, regulations,
and policies (Standard Form 424d—
Construction Programs).

c. Documentation to verify the
applicant is an eligible entity and that
the land proposed for acquisition is
eligible (see 36 CFR 230.2).

d. Applications must include the
following, regarding the property
proposed for acquisition:

(1) A description of the property,
including acreage and county location;

(2) A description of current land uses,
including improvements;

(3) A description of forest type and
vegetative cover;

(4) A map of sufficient scale to show
the location of the property in relation
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to roads and other improvements as
well as parks, refuges, or other protected
lands in the vicinity;

(5) A description of applicable zoning
and other land use regulations affecting
the property;

(6) A description of the type and
extent of community benefits, including
to underserved communities (see
selection criteria);

(7) A description of relationship of the
property within and its contributions to
a landscape conservation initiative; and

(8) A description of any threats of
conversion to non-forest uses, including
any encumbrances on the property that
prevent conversion to nonforest uses.

e. Information regarding the proposed
establishment of a community forest,
including:

(1) A description of the benefiting
community, including demographics,
and the associated benefits provided by
the proposed land acquisition;

(2) A description of community
involvement to-date in the planning of
the community forest acquisition and of
community involvement anticipated
long-term management;

(3) An identification of persons and
organizations that support the project
and their specific role in establishing
and managing the community forest;
and

(4) A draft Community Forest Plan.
The eligible entity is encouraged to
work with the State Forester or
equivalent Tribal government official for
technical assistance when developing or
updating the Community Forest Plan. In
addition, the eligible entity is
encouraged to work with technical
specialists, such as professional
foresters, recreation specialists, wildlife
biologists, or outdoor education
specialists, when developing the
Community Forest Plan.

f. Information regarding the proposed
land acquisition, including:

(1) A proposed project budget not
exceeding $400,000 and technical
assistance needs as coordinated with the
State Forester or equivalent Tribal
government official. (36 CFR 230.6);

(2) The status of due diligence,
including signed option or purchase and
sale agreement, title search, minerals
determination, and appraisal;

(3) Description and status of cost
share (secure, pending, commitment
letter, etc.) (36 CFR 230.6);

(4) The status of negotiations with
participating landowner(s) including
purchase options, contracts, and other
terms and conditions of sale;

(5) The proposed timeline for
completing the acquisition and
establishing the community forest; and

(6) Long term management costs and
funding source(s).

g. Applications must comply with the
Uniform Federal Assistance Regulations
(7 CFR part 3015).

h. Applications must also include the
forms required to process a Federal
grant. Section 230.7 references the grant
forms that must be included in the
application and the specific
administrative requirements that apply
to the type of Federal grant used for this
program.

A sample grant application sample
outline and scoring guidance can be
found on the CFP Web site at: http://
www.fs.fed.us/spf/coop/programs/loa/
cfp.shtml.

5. Forest Service’s Project Selection
Criteria

a. Using the criteria described below,
to the extent practicable, the Forest
Service will give priority to applications
that maximize the delivery of
community benefits, as defined in 36
CFR 230.2; and

b. The Forest Service will evaluate all
applications received by the State
Foresters or equivalent Tribal
government officials and award grants
based on the following criteria:

(1) Type and extent of community
benefits provided, including to
underserved communities. Community
benefits are defined in the final program
rule as:

(i) Economic benefits such as timber
and non-timber products;

(ii) Environmental benefits, including
clean air and water, storm water
management, and wildlife habitat;

(iii) Benefits from forest-based
experiential learning, including K-12
conservation education programs;
vocational education programs in
disciplines such as forestry and
environmental biology; and
environmental education through
individual study or voluntary
participation in programs offered by
organizations such as 4-H, Boy or Girl
Scouts, Master Gardeners, etc;

(iv) Benefits from serving as replicable
models of effective forest stewardship
for private landowners; and

(v) Recreational benefits such as
hiking, hunting and fishing secured
through public access.

(2) Extent and nature of community
engagement in the establishment and
long-term management of the
community forest;

(3) Amount of cost share leveraged;

(4) Extent to which the community
forest contributes to a landscape
conservation initiative;

(5) Extent of due diligence completed
on the project, including cost share
committed and status of appraisal;

(6) Likelihood that, unprotected, the
property would be converted to non-
forest uses; and

(7) Costs to the Federal Government.

6. Grant Requirements

a. Once an application is selected,
funding will be obligated to the grant
recipient through a grant.

b. Local and Indian tribal
governments should refer to 2 CFR part
225, Cost Principles for State, Local, and
Indian Tribal Governments (OMB
Circular A-87) and 7 CFR part 3016,
Uniform Administrative Requirements
for Grants and Cooperative Agreements
to State and Local Governments for
directions.

c. Non-profit organizations should
refer to 2 CFR part 215, Uniform
Administrative Requirements for Grants
and Other Agreements with Institutions
of Higher Education, Hospitals and
Other Nonprofit Organizations (OMB
Circular A-110) and 7 CFR part 3019
Uniform Administrative Requirements
for Grants and Cooperative Agreements
with Institutions of Higher Education,
Hospitals, and other Non-profit
Organizations for directions.

d. The Forest Service must approve
any amendments to a proposal or
request to reallocate funding within a
grant proposal. If negotiations on a
selected project fail, the applicant
cannot substitute an alternative site.

e. The grant recipient must comply
with the requirements in 36 CFR 230.8
before funds will be released.

f. After the project has closed, as a
requirement of the grant, grant
recipients will be required to provide
the Forest Service with a Geographic
Information System (GIS) shapefile: A
digital, vector-based storage format for
storing geometric location and
associated attribute information of CFP
project tracts and cost share tracts, if
applicable.

g. Any funds not expended within the
grant period must be de-obligated and
revert to the Forest Service.

h. All media, press, signage, and other
documents discussing the creation of
the community forest must reference the
partnership and financial assistance by
the Forest Service through the CFP.

Additional information may be found
in 36 CFR 230.9.

Dated: July 30, 2014.
Robert Bonnie,

Under Secretary, Natural Resources and
Environment.

[FR Doc. 2014-18539 Filed 8-5-14; 8:45 am]
BILLING CODE 3411-15-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Angeles National Forest; Los Angeles
County, CA Williamson Rock/Pacific
Crest National Scenic Trail (PCT)
Project EIS

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
Environmental Impact Statement.

SUMMARY: The Angeles National Forest
proposes to provide limited, managed
recreational activities in the vicinity of
Williamson Rock. The proposed action
would include allowing access to the
Pacific Crest National Scenic Trail (PCT)
and limited access to Williamson Rock
for rock climbing, while protecting the
federally listed mountain yellow-legged
frog (MYLF) and other unique resources.
The area has been closed to the public
since 2006, either by Forest Order or
court injunction, to protect the MYLF.

The project was originally proposed
as an environmental assessment, and an
opportunity for public scoping
comments was provided from December
18, 2013 through January 24, 2014.
Preliminary issues identified during
scoping indicated that there may be
significant effects resulting from the
proposed action. Responsible official,
Forest Supervisor Thomas A. Contreras,
has decided to prepare an EIS instead of
an EA for this project. The proposed
action in the EA has been modified for
the EIS.

DATES: Comments on the proposed
action should be submitted within 30
days of the date of publication of this
Notice of Intent in the Federal Register.
The Draft Environmental Impact
Statement (EIS) is expected to be
available for public review in Spring
2015 and the Final EIS is expected in
Fall 2015.

ADDRESSES: You may submit comments
by one of the following methods:

e Mailed to the Angeles National
Forest; Attn: Jose Henriquez,
Williamson Rock/PCT ID Team; 701 N.
Santa Anita Avenue, Arcadia, CA
91006;

¢ Delivered to the address shown
above during business hours (M-F 8:00
a.m. to 4:30 p.m.);

e Submitted electronically, in
common formats (.doc, .pdf, .rtf, .txt), to:
comments-pacificsouthwest-angeles@
fs.fed.us with Subject: Williamson Rock.
FOR FURTHER INFORMATION CONTACT: Jose
Henriquez, 701 N. Santa Anita Avenue,
Arcadia, CA 91006; (626) 574-5277. A
scoping package, maps and other
information are online at: http://www.fs.

fed.us/nepa/nepa_project
exp.php?project=43405.
SUPPLEMENTARY INFORMATION:

General Background: Williamson
Rock is a well-known High Country
recreation area used predominately for
rock climbing, located within the Santa
Clara-Mojave Rivers Ranger District, in
upper Little Rock Canyon. It has been
utilized by climbers since the 1960’s
and is regarded as one of the unique
rock climbing resources in southern
California, due to its mild summer
temperatures and close proximity to
urban centers. The Pacific Crest
National Scenic Trail (PCT) traverses
the project area, paralleling and
periodically crossing Little Rock Creek
and its tributaries for approximately 2
miles. The mountain yellow-legged frog
(Rana muscosa—MYLF) occupies
habitat in Little Rock Creek, within the
Williamson Rock area. The area is also
home to a nesting pair of peregrine
falcons (Falco peregrinus), as well as a
Forest Service Sensitive plant species,
Johnston’s buckwheat (Eriogonum
microthecum var. johnstonii).

Purpose and Need for Action: The
Forest Service continues to receive high
demand for the resumption of recreation
opportunities in the Williamson Rock
area. Specifically, there is a need for the
public use and enjoyment of the PCT
where it passes through the project area,
in accordance with the management
objectives specified in the PCTA/Forest
Service Memorandum of Understanding
and PCT Comprehensive Management
Plan. Consistent with the Angeles
National Forest Land Management Plan
recreation goals and objectives, there is
also a need for a quality, sustainable
rock climbing opportunity at
Williamson Rock.

In achieving these needs, this
proposal and any alternatives must
achieve the following purposes:

e Provide protective measures for the
federally listed MYLF, and the Primary
Constituent Elements of the Designated
Critical Habitat in the project area.

¢ Protect other listed or otherwise
unique resources in the Williamson
Rock area (specifically: Peregrine falcon,
Johnston’s buckwheat, and an eligible
Wild and Scenic River).

e Monitor recreation activity to
manage compliance of natural resource
protective measures.

Proposed Action: In meeting the
needs for action, the following measures
are proposed:

1. Implement long-term closure of
Little Rock Creek corridor and adjacent
areas.

¢ Implement a long-term closure of
the stream corridor (10 meters beyond

high water mark) within MYLF
Designated Critical Habitat (DCH) and
adjacent areas between the stream
corridor and CA-2 within Section 12, T.
3N, R. 10W and Section 7, T.3N, R. 11W
as shown on maps #1 and #2 (see
http://www.fs.fed.us/nepa/nepa_
project_exp.php?project=43405). These
are areas that have historically provided
direct human access into the DCH, or
contain climbing routes within the
stream habitat. The closure would
include all stream-based rock climbing
routes (e.g. the “Stream Wall”” and
“London Wall”), as well as the area of
“user-created’’ braided trails and paths
along scree slopes between CA-2 and
Williamson Rock. Exceptions to this
closure are as follows:

O Exception: The Pacific Crest
National Scenic Trail (PCT) is within
the proposed closure area, and would
remain open year around (see further
discussion of the PCT below).

O Exception: The Long Trail, a new
system trail which would access the
Williamson Rock Visitor Use Permit
Area, would be within the proposed
closure boundaries, and would remain
open from August 1 to November 15 to
people having a valid Visitor Use Permit
(see further discussion of the Long Trail
below).

2. Implement a visitor use permit
system and seasonal closures for the
Williamson Rock Visitor Use Permit
Area.

e Designate a day-use Visitor Use
Permit Area that encompasses the
Williamson Rock Trailhead and parking,
the Long Trail, and the Williamson Rock
climbing areas as shown on maps #1
and #2 (see http://www.fs.fed.us/nepa/
nepa_project_exp.php?project=43405).
Visitors to this area would be required
to obtain a Visitor Use Permit through
the National Recreation Reservation
Service (NRRS).

¢ A seasonal closure of the Visitor
Use Permit Area would be implemented
from November 16 to July 31, to
minimize impacts to MYLF and/or
peregrine falcons.

e During the open season (August 1 to
November 15), Visitor Use Permits
would be reserved in advance through
NRRS online or by calling the NRRS
toll-free number. Permits would not be
issued by local Forest Service offices.

e At least one Forest Service site
manager with citation authorization
would be onsite each day that the
Visitor Use Permit Area is open.
Funding for this site management would
be provided by a combination of grants,
partner contributions, user fees, and
federal budget allocations.

e The Forest Service would use the
NRRS system to provide permit users


http://www.fs.fed.us/nepa/nepa_project_exp.php?project=43405
http://www.fs.fed.us/nepa/nepa_project_exp.php?project=43405
http://www.fs.fed.us/nepa/nepa_project_exp.php?project=43405
http://www.fs.fed.us/nepa/nepa_project_exp.php?project=43405
http://www.fs.fed.us/nepa/nepa_project_exp.php?project=43405
http://www.fs.fed.us/nepa/nepa_project_exp.php?project=43405
http://www.fs.fed.us/nepa/nepa_project_exp.php?project=43405
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with educational information about the
area, including regulations, human
waste disposal requirements, and
resource protection concerns and
requirements.

¢ A limited number of permits would
be issued each day, based on site
capacity (including parking capacity at
the Kratka Ridge parking lot on CA-2).
The permit system would be governed
by an “either/or” quota mechanism that
would initially issue permits each day
for no more than 90 persons to access
the rock and no more than 30 vehicles
(based on available number of parking
stalls) to park at the designated trail
head.

e The number of visitor use permits
issued would be adjusted up or down as
determined by an adaptive management
process that would consider the
following three metrics/indicators:

O MYLF population reports

O Permit compliance

© Available funding for onsite Forest
Service management

¢ Dogs and other domestic animals
would be prohibited (PCT exempt),
unless they are service animals covered
under DOJ 28 CFR Part 35.136—also
applies to federal agencies under
Section 504.

3. Provide developed recreation
facilities to access Williamson Rock.

e Establish a system trail
(approximately 1.2 miles in length) to
the east side of Williamson Rock from
the Kratka Ridge parking lot, partially
using abandoned logging road segments
and the user-created trail alignment
currently referred to as the Long Trail
(see map #2 at http://www.fs.fed.us/
nepa/nepa_project_exp.php?project
=43405).

e The Long Trail would cross Little
Rock Creek in two places (referred to in
this analysis as the 1st and 2nd
crossings). At the 2nd crossing, install a
removable 3'-4” wide by approximately
14’ long stream crossing platform. The
platform would be built so that it could
be easily removed and re-installed based
on the seasonal closure periods. See
sample images of platform crossings in
the fact sheet posted at http://
www.fs.fed.us/nepa/nepa_project
exp.php?project=43405.

e At the 1st stream crossing, materials
deposited over several years create an
artificial bridge that would continue to
be used as a stream crossing. The
material keeps people out of the stream,
and it has also been determined that
removing the material could create more
resource damage than if left in place.

¢ Place interpretive signage and
barriers to discourage entry into closure
areas and encourage resource
protection.

o At the terminus of the Long Trail at
Williamson Rock, install an information
kiosk displaying a map of the existing
climbing routes available for use, site
use etiquette and rules, and clearly
identified closed areas.

4. Construct Pacific Crest National
Scenic Trail bridge.

¢ Construct a bridge for PCT users at
the point where the trail crosses Little
Rock Creek within the closure area (SW
Va, Section 12, T. 3N, R. 10W). See map
and image of proposed bridge location
in the fact sheet posted at http://
www.fs.fed.us/nepa/nepa_project
exp.php?project=43405.

5. Manage human waste.

¢ Removal of human waste would be
required in the Williamson Rock Visitor
Use Permit Area and along the Long
Trail corridor. Permit holders must bag
and remove all human waste (feces) and
toilet paper, and deposit in a disposal
container to be installed at the Kratka
Ridge trailhead/parking area. The
presence of human waste in these areas
would be monitored to determine
compliance.

e Install a vault toilet at the Kratka
Ridge trailhead/parking area.

e Provide interpretive signing within
the Visitor Use Permit Area, trailhead/
parking area, and along the Long Trail
regarding human waste disposal
requirements.

¢ Hikers on the PCT would be
required to deposit human body waste
in cat-holes dug at least 100 feet from
any surface freshwater source, and to
remove toilet paper as trash.

6. Implement botanical resource
requirements (Include in all action
alternatives).

¢ Sensitive plant species found
within the project area shall be flagged
and avoided prior to, and during
construction activities.

e (1) All heavy equipment and
vegetation maintenance tools (e.g., chain
saws, hand clippers, pruners) shall be
cleaned prior to entering National Forest
System lands. (2) Any transport vehicles
that have operated in an off-road area
since that vehicle’s last washing shall be
cleaned prior to entering National Forest
System lands.

e Cutting or removal of trees shall be
done by or under the direction of a
silviculturist.

e Install and maintain appropriate
weed free erosion/sediment control
measures, as needed per the erosion
control plan, throughout the duration of
work activities. Wattles or hay bales
shall be made of rice straw and netted
in biodegradable material.

e If necessary, barriers will be
installed or replaced to limit
unauthorized off-highway vehicle

activity after trail construction
activities.

¢ During the growing season
following trail construction, a survey for
weed species would be conducted along
the trail and associated disturbance
areas to ensure that new/expanding
weed species are removed/controlled.

7. Prevent access to user-created
trails.

e Install natural barriers at access
points to user-created trails within the
project area, to prevent use and
encourage natural regeneration.

e Monitor trespass activity to
determine if additional measures would
be needed.

8. Develop a monitoring and adaptive
management plan.

e A monitoring and adaptive
management plan for the closure area
and Williamson Rock Visitor User
Permit Area would be developed and
adopted as a part of implementation, to
determine appropriate use levels and
seasons over time.

Possible Alternatives: In addition to
the proposed action, the EIS will
evaluate the required No Action
alternative and will likely consider
other alternatives identified through the
interdisciplinary process and public
participation.

Responsible Official: Thomas A.
Contreras, Forest Supervisor, Angeles
National Forest, Supervisor’s Office, 701
N. Santa Anita Avenue, Arcadia, CA
91006.

Nature of Decision to be Made: The
responsible official will decide whether
to adopt and implement the proposed
action, or an alternative to the proposed
action, or take no action with respect to
the Williamson Rock/PCT project.

Scoping Process

This notice of intent initiates the
scoping process, which guides the
development of the environmental
impact statement. The Forest Service is
soliciting comments from federal, state
and local agencies and other individuals
or organizations that may be interested
in or affected by implementation of the
proposed project.

Public questions and comments
regarding this proposal are an integral
part of this environmental analysis
process. Input provided by interested
and/or affected individuals,
organizations and governmental
agencies will be used to identify
resource issues that will be analyzed in
the environmental impact statement.
The Forest Service will identify
significant issues raised during the
scoping process, and use them to
formulate alternatives, prescribe
mitigation measures and project design


http://www.fs.fed.us/nepa/nepa_project_exp.php?project=43405
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features, or analyze environmental
effects.

We are particularly interested in
hearing about any potential issues,
which are defined as points of
discussion, dispute, or debate about the
effects of the proposed action. Your
participation will help the
interdisciplinary team develop effective,
issue-driven alternatives and
mitigations to the proposed action as
needed. It is important that reviewers
provide their comments at such times
and in such a manner that they are
useful to the agency’s preparation of the
environmental impact statement.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions.

The project was originally proposed
as an environmental assessment, and an
opportunity for public scoping
comments was provided between
December 18, 2013 and January 24,
2014. The proposed action in the EA has
been modified for the EIS. If you
previously commented on the project,
your comments have been and will
continue to be considered in the
development of alternatives. In order to
move forward with this project, we ask
that you do not repeat your comments.
Following alternative development, the
Forest Service will be providing another
opportunity to comment on the
alternatives and analysis. If you have
any new comments, we welcome those
at this time.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be part of the public project record for
this proposed action. Comments
submitted anonymously will be
accepted and considered; however,
anonymous comments will not provide
the agency with the ability to provide
the respondent with subsequent
environmental documents.

Dated: July 29, 2014.
Thomas A. Contreras,
Forest Supervisor.
[FR Doc. 2014-18553 Filed 8-5-14; 8:45 am]|
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

Wallowa-Whitman National Forest;
Oregon; Notice of Intent To Prepare a
Supplement to the 2012 Final
Environmental Impact Statement for
Snow Basin Vegetation Management
Project

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare a
supplemental environmental impact
statement.

SUMMARY: The USDA Forest Service will
prepare a Supplement to the Snow
Basin Vegetation Management Project
Final Environmental Impact Statement
(EIS) to address the environmental
impact of the project on elk and elk
habitat, as directed by the United States
Court of Appeals for the Ninth Circuit
in League of Wilderness Defenders/Blue
Mountains Biodiversity Project v.
Connaughton, 752 F.3d 755, 767 (9th
Cir. 2014). Specifically, the court held
that ‘plaintiffs are likely to prevail on
their claim that a supplemental EIS
must be completed to show the
environmental impact of the Snow
Basin project on elk and their habitat
now that the [Travel Management Plan]
has been withdrawn.’ Id. at 761.

FOR FURTHER INFORMATION CONTACT: Dea
Nelson, Environmental Coordinator,
Wallowa-Whitman National Forest, PO
Box 907, Baker City, OR 97814; or, 541—
523-1216; or, dnelson09@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Time, Monday through Friday.

SUPPLEMENTARY INFORMATION: In March
2012, the Final EIS for the Snow Basin
Vegetation Management Project was
completed. A Record of Decision was
signed on March 19, 2012. These
documents, which include descriptions
of the purpose and need for the project
and the proposed action, can be found
at http://www.fs.usda.gov/goto/
SnowBasin. The supplemental EIS will
provide additional information to clarify
the impacts on elk of the Snow Basin
project without considering the travel
management plan decision, which was
withdrawn in April 2012. A draft
supplemental EIS is estimated to be
available in November 2014, and the
final in February 2015.

Responsible Official

Wallowa-Whitman Forest Supervisor.

Nature of Decision To Be Made

The Responsible Official will decide
whether or not to incorporate the
supplemental information into the FEIS.
The Responsible Official will also
document the decision and reasons for
the decision in a new record of decision
consistent with the scope of the
supplement. This decision will be
subject to Forest Service predecisional
objection procedures (36 CFR part 218,
Subparts A and B).

Scoping Process

Scoping is not required for
supplements to environmental impact
statements (40 CFR 1502.9(c)(4)).
Scoping was conducted for the original
EIS. The supplement will be subject to
notice and comment. A draft
supplemental EIS will be published and
made available for review and comment
for 45 days, following direction at 36
CFR part 218 §218.22 and § 218.24.

Dated: July 29, 2014.

John Laurence,

Forest Supervisor.

[FR Doc. 2014-18577 Filed 8-5—14; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE
International Trade Administration
[C-570-938]

Citric Acid and Certain Citrate Salts
From the People’s Republic of China:
Final Results of Expedited Sunset
Review of the Countervailing Duty
Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) finds that revocation
of the countervailing duty order
(“CVD”) order on citric acid and certain
citrate salts (“‘citric acid”) from the
People’s Republic of China (“PRC”)
would be likely to lead to continuation
or recurrence of a countervailable
subsidy at the levels indicated in the
“Final Results of Review” section of this
notice.

Effective Date: August 6, 2014.
FOR FURTHER INFORMATION CONTACT:
Patricia Tran, Office III, AD/CVD
Operations, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—-1503.

SUPPLEMENTARY INFORMATION:


http://www.fs.usda.gov/goto/SnowBasin
http://www.fs.usda.gov/goto/SnowBasin
mailto:dnelson09@fs.fed.us
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Background

On April 1, 2014, the Department
initiated a sunset review of the CVD
order on citric acid from the PRC
pursuant to section 751(c) of the Tariff
Act of 1930, as amended (“the Act”).
The Department received a notice of
intent to participate in the review on
behalf of Archer Daniels Midland
Company, Cargill, Incorporated, and
Tate & Lyle Ingredients Americas LLC,
(collectively, “the domestic industry”’)
within the deadline specified in 19 CFR
351.218(d)(1)(1). Each of these
companies claimed interested party
status under section 771(9)(C) of the
Act, as a domestic producer of the
domestic like product.

The Department received adequate
substantive responses collectively from
the domestic industry within the 30-day
deadline specified in 19 CFR
351.218(d)(3)(i). The Department did
not receive a substantive response from
any government or respondent
interested party to the proceeding.
Because the Department received no
response from the respondent interested
parties, the Department conducted an
expedited review of this CVD order,
pursuant to section 751(c)(3)(B) of the
Act and 19 CFR 351.218(e)(1)(ii)(C)(2).

Scope of the Order

The merchandise subject to the order
is citric acid and certain citrate salts.
The product is currently classified
under the Harmonized Tariff Schedule
of the United States (“HTSUS”) item
numbers 2918.14.0000, 2918.15.1000,
2918.15.5000, 3824.90.9290, and
3824.90.9290. Although the HTSUS
numbers are provided for convenience
and customs purposes, the written
product description remains dispositive.

For a full description of the scope, see
“Issues and Decision Memorandum for
the Final Results of Expedited Sunset
Review of the Countervailing Duty
Order on Citric Acid and Certain Citrate
Salts from the People’s Republic of
China” from Christian Marsh, Deputy
Assistant Secretary for Antidumping
and Countervailing Duty Operations, to
Paul Piquado, Assistant Secretary for
Enforcement and Compliance, dated
concurrently with this final notice, and
hereby adopted by this notice (“Issues
and Decision Memorandum”’).

Analysis of Comments Received

All issues raised in this review are
addressed in the Issues and Decision
Memorandum. The issues discussed in
the Issues and Decision Memorandum
include the likelihood of continuation

or recurrence of a countervailable
subsidy and the net countervailable
subsidy likely to prevail if the order
were revoked. Parties can find a
complete discussion of all issues raised
in this expedited sunset review and the
corresponding recommendations in this
public memorandum which is on file
electronically via the Enforcement and
Compliance Antidumping and
Countervailing Duty Centralized
Electronic Service System (IA ACCESS).
IA ACCESS is available to registered
users at http://iaaccess.trade.gov and in
the Central Records Unit, Room 7046 of
the main Department of Commerce
building. In addition, a complete
version of the Issues and Decision
Memorandum can be accessed directly
on the Internet at http://
enforcement.trade.gov/frn/index.html.
The signed Issues and Decision
Memorandum and the electronic
versions of the Issues and Decision
Memorandum are identical in content.

Final Results of Review

We determine that revocation of the
CVD order on citric acid from the PRC
would be likely to lead to continuation
or recurrence of a countervailable
subsidy at the rates listed below:

Exporter/manufacturer

Net subsidy rate

TTCA Co., Ltd. (a.k.a. Shandong TTCA Biochemistry Co., Ltd.)

Yixing Union Biochemical Co., Ltd.; and Yixing Union Cogeneration Co., Ltd

Anhui BBCA Biochemical Co., Ltd
All Others

44.31 percent ad valorem.
36.46 percent ad valorem.
150.58 percent ad valorem.
39.77 percent ad valorem.

Notification Regarding Administrative
Protective Order

This notice serves as the only
reminder to parties subject to
administrative protective order (“APQO”)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305.
Timely notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing the
results and notice in accordance with
sections 751(c), 752(b), and 777(i)(1) of
the Act.

1 See Initiation of Five-Year (“Sunset”’) Review, 79
FR 18279 (April 1, 2014).

Dated: July 30, 2014.
Paul Piquado,

Assistant Secretary, for Enforcement and
Compliance.

[FR Doc. 2014-18594 Filed 8-5-14; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-824, A-583-837, C-533-825]

Polyethylene Terephthalate Film, Sheet
and Strip From India and Taiwan:
Continuation of Antidumping and
Countervailing Duty Orders

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: August 6, 2014.
SUMMARY: As a result of the
determinations by the Department of

Commerce (the Department) and the
International Trade Commission (ITC)
that revocation of the antidumping duty
and countervailing duty orders on
Polyethylene Terephthalate Film, Sheet
and Strip (PET Film) from India and the
antidumping duty order on PET Film
from Taiwan, would likely lead to a
continuation or recurrence of dumping
and material injury to an industry in the
United States, the Department is
publishing a notice of continuation for
these antidumping and countervailing
duty orders.

Contact Information: Jacqueline
Arrowsmith, AD/CVD Operations,
Office VII, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW, Washington, DC 20230;
telephone (202) 482-5255.

SUPPLEMENTARY INFORMATION:
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Background

The Department initiated and the ITC
instituted sunset reviews of the
antidumping duty orders on PET Film
from India and Taiwan and the
countervailing duty order on PET Film
from India, pursuant to section 751(c)
and 752 of the Tariff Act of 1930, as
amended (the Act).?

As a result of its review, the
Department found that revocation of the
countervailing duty order would likely
lead to a continuation or recurrence of
net countervailable subsidies, and
therefore, notified the ITC of the subsidy
rate were the order to be revoked.2 As
a result of its review, the Department
found that revocation of the
antidumping duty orders on PET Film
from India and Taiwan would likely
lead to a continuation or recurrence of
dumping and, therefore, notified the ITC
of the magnitude of the margins likely
to prevail were the orders to be
revoked.?

On July 22, 2014, the ITC published
its determination pursuant to sections
751(c) and 752 of the Act, that
revocation of the antidumping duty
order on PET Film from India and
Taiwan would likely lead to a
continuation or recurrence of dumping
and the countervailing duty order on
PET Film from India would likely lead
to a continuation or recurrence of net
countervailable subsidies.*

Scope of the Orders

The products covered by the
antidumping duty and countervailing
duty orders are all gauges of raw,
pretreated, or primed PET Film,
whether extruded or coextruded.
Excluded are metallized films and other
finished films that have had at least one
of their surfaces modified by the
application of a performance-enhancing
resinous or inorganic layer of more than
0.00001 inches thick. Imports of PET
Film are currently classifiable in the
Harmonized Tariff Schedule of the
United States (HTSUS) under item
number 3920.62.00.90. HTSUS
subheadings are provided for
convenience and customs purposes. The

1 See Initiation of Five Year (“‘Sunset”) Review, 78
FR 19647 (April 2, 2013).

2 See Polyethylene Terephthalate (PET) Film,
Sheet and Strip From India: Final Results of the
Expedited Second Sunset Review of the
Countervailing Duty Order, 78 FR 47276 (August 5,
2013).

3 See Polyethylene Terephthalate Film, Sheet and
Strip From India and Taiwan: Final Results of the
Second Sunset Review of the Antidumping Duty
Orders and Correction to the Preliminary Results,
79 FR 12153 (March 4, 2014).

4 See Polyethylene Terephthalate Film, Sheet and
Strip From India and Taiwan, 79 FR 42534 (July 22,
2014).

written description of the scope of the
antidumping duty order is dispositive.

Scope Determinations

Since these orders were published,
there was one scope determination for
PET film from India, dated August 25,
2003. In this determination, requested
by International Packaging Films Inc.,
the Department determined that tracing
and drafting film is outside of the scope
of the order on PET Film from India.5

Continuation of the Orders

As aresult of the determinations by
the Department and the ITC that
revocation of the antidumping duty
orders and the countervailing duty order
would likely lead to a continuation or
recurrence of dumping and net
countervailable subsidies and material
injury to an industry in the United
States, pursuant to sections 751(c) and
751(d)(2) of the Act, the Department
hereby orders the continuation of these
antidumping duty orders on PET film
from India and Taiwan and the
countervailing duty order on PET Film
from India. U.S. Customs and Border
Protection will continue to collect
antidumping duty and countervailing
duty cash deposits at the rates in effect
at the time of entry for all imports of
subject merchandise.

The effective date of the continuation
of this order will be the date of
publication in the Federal Register of
this notice of continuation. Pursuant to
section 751(c)(2) of the Act, the
Department intends to initiate the next
five-year review of this order not later
than 30 days prior to the fifth
anniversary of the effective date of
continuation.

This five-year (sunset) review and this
notice are in accordance with section
751(c) of the Act and published
pursuant to section 777(i)(1) of the Act
and 19 CFR 351.218(f)(4).

Dated: July 29, 2014.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2014-18599 Filed 8-5-14; 8:45 am]
BILLING CODE 3510-DS-P

5 See Notice of Scope Rulings, 70 FR 24533 (May
10, 2005).

DEPARTMENT OF COMMERCE

International Trade Administration
[A-122-853; A-570-937]

Citric Acid and Certain Citrate Salts
From Canada and the People’s
Republic of China: Final Results of
Expedited First Sunset Reviews of the
Antidumping Duty Orders

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of these sunset
reviews, the Department of Commerce
(the Department) finds that revocation
of the antidumping duty orders on citric
acid and certain citrate salts (citric acid)
from Canada and the People’s Republic
of China (PRC) would be likely to lead
to continuation or recurrence of
dumping. The magnitude of the
dumping margins likely to prevail is
indicated in the “Final Results of Sunset
Reviews” section of this notice.

DATES: Effective Date: August 6, 2014.
FOR FURTHER INFORMATION CONTACT:
Terre Keaton Stefanova or Katherine
Johnson, AD/CVD Operations, Office II,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 14th
Street & Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-1280 or (202) 482—-4929,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On May 29, 2009, the Department
published in the Federal Register the
antidumping duty orders on citric acid
from Canada and the PRC.* On April 1,
2014, the Department published the
notice of initiation of the first sunset
reviews of the antidumping duty orders
on citric acid from Canada and the PRC
pursuant to section 751(c) of the Tariff
Act of 1930, as amended (‘‘the Act”).2
On April 14, 2014, the Department
received Notices of Intent to Participate
in these reviews from the following
domestic producers of citric acid:
Archer Daniels Midland Company,
Cargill, Incorporated, and Tate & Lyle
Ingredients Americas LLC. (collectively,
“the petitioners”), within the deadline
specified in 19 CFR 351.218(d)(1)(i).
The petitioners claimed interested party
status under section 771(9)(C) of the
Act, as manufacturers of a domestic like

1 See Citric Acid and Certain Citrate Salts from
Canada and the People’s Republic of China:
Antidumping Duty Orders, 74 FR 25703 (May 29,
2009).

2 See Initiation of Five-Year (“Sunset”) Review, 79
FR18279 (April 1, 2014).
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product in the United States. On May 1,
2014, we received a complete
substantive response for each review
from the petitioners within the 30-day
deadline specified in 19 CFR
351.218(d)(3)(i).2 We received no
substantive responses from any
respondent interested parties. As a
result, pursuant to section 751(c)(3)(B)
of the Act and 19 CFR
351.218(e)(1)(ii)(C)(2), the Department
conducted expedited (120-day) sunset
reviews of these orders.

Scope of the Orders

The merchandise covered by these
orders is citric acid and certain citrate
salts. The product is currently classified
in the Harmonized Tariff Schedule of
the United States (HTSUS) at item
numbers 2918.14.0000 and
2918.15.1000, 2918.15.5000 and

3824.90.9290. Although the HTSUS
numbers are provided for convenience
and for customs purposes, the written
description of the merchandise is
dispositive. A complete description of
the scope of these Orders is contained
in the Decision Memo.*

Analysis of Comments Received

A complete discussion of all issues
raised in these reviews is provided in
the accompanying Decision Memo. The
issues discussed in the Decision Memo
include the likelihood of continuation
or recurrence of dumping and the
magnitude of the margins likely to
prevail if these orders were to be
revoked. The Decision Memo is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System

(IA ACCESS). IA ACCESS is available to
registered users at http://
iaaccess.trade.gov, and it is available to
all parties in the Central Records Unit,
room 7046 of the main Department of
Commerce building. In addition, a
complete version of the Decision Memo
can be accessed directly at http://
enforcement.trade.gov/frn/index.html.
The signed and electronic versions of
the Decision Memo are identical in
content.

Final Results of Sunset Reviews

We determine that revocation of the
antidumping duty orders on citric acid
from Canada and the PRC would be
likely to lead to continuation or
recurrenceof dumping at the following
weighted-average percentage margins:

Exporter/producer

Percent margin

Canada:
Jungbunzlauer Canada Inc

YO 1 =Y PRSPPSOt

PRC:5

TTCA Co., Ltd. (a.k.a. Shandong TTCA Biochemistry Co., Ltd.)/TTCA Co., Ltd. (a.k.a. Shandong TTCA Biochemistry

Co., Ltd.)

Yixing Union Biochemical Co., Ltd./Yixing Union Biochemical Co., Ltd ..
Anhui BBCA Biochemical Co., Ltd./Anhui BBCA Biochemical Co., Ltd
Anhui BBCA Biochemical Co., Ltd./China BBCA Maanshan Biochemical Corp .
A.H.A. International Co., Ltd./Yixing Union Biochemical Co., Ltd
A.H.A. International Co., Ltd./Nantong Feiyu Fine Chemical Co., Ltd
High Hope International Group Jiangsu Native Produce IMP & EXP Co., Ltd./Yixing Union Biochemical Co., Ltd .
Huangshi Xinghua Biochemical Co., Ltd./Huangshi Xinghua Biochemical Co., Ltd
Lianyungang JF International Trade Co., Ltd./TTCA Co., Ltd. (a.k.a Shandong TTCA Biochemistry Co., Ltd.) .
Laiwu Taihe Biochemistry Co., Ltd./Laiwu Taihe Biochemistry Co., Ltd
Lianyungang Shuren Scientific Creation Import & Export Co., Ltd./Lianyungang Great Chemical Industry Co., Ltd
Penglai Marine Bio-Tech Co. Ltd./Penglai Marine Bio-Tech Co. Ltd
RZBC Imp & Exp. Co., Ltd./RZBC Co., Ltd/RZBC (Juxian) Co.,/RZBC Co., Ltd
RZBC Imp & Exp. Co., Ltd./RZBC Co., Ltd./RZBC (Juxian) Co., Ltd./RZBC (Juxian) Co., Ltd
RZBC Imp & Exp. Co., Ltd./RZBC Co., Ltd./RZBC (Juxian) Co., Ltd./Lianyungang Great Chemical Industry Co., Ltd
Shihezi City Changyun Biochemical Co., Ltd./Shihezi City Changyun Biochemical Co., Ltd
Weifang Ensign Industry Co., Ltd./Weifang Ensign Industry Co., Ltd
PRO-WIAE ENILY ..e.neiieee ittt st h e s h e s e Rt e e e e R e e b e e R e e e e e e e eh e et e e et e e e nhe e e e emees e e nneesnenneeanenrenanenrens

23.21
23.21

129.08

94.61
111.85
111.85
111.85
111.85
111.85
111.85
111.85
111.85
111.85
111.85
111.85
111.85
111.85
111.85
111.85
156.87

Administrative Protective Order

This notice also serves as the only
reminder to parties subject to an
administrative protective order (APO) of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305.
Timely notification of the return or
destruction of APO materials or
conversion to judicial protective orders
is hereby requested. Failure to comply

3 See the May 1, 2014, responses from the
petitioners regarding the Five-Year (“Sunset”)
Review of Antidumping Duty Order on Citric Acid
and Certain Citrate Salts from Canada: Domestic
Industry’s Substantive Response and the Five-Year
(“Sunset”’) Review of Antidumping Duty Order on
Citric Acid and Certain Citrate Salts from the

with the regulations and terms of an
APO is a violation which is subject to
sanction.

We are issuing and publishing these
results and notice in accordance with
sections 751(c), 752(c), and 777(i)(1) of
the Act.

People’s Republic of China: Domestic Industry’s

Substantive Response.

4Memorandum to Paul Piquado, Assistant
Secretary for Enforcement and Compliance, from
Christian Marsh, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
titled “Issues and Decision Memorandum for the
Final Results of the Expedited First Sunset Reviews

Dated: July 30, 2014.
Paul Piquado,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2014-18588 Filed 8—-5-14; 8:45 am]|
BILLING CODE 3510-DS-P

of the Antidumping Duty Orders on Citric Acid and
Certain Citrate Salts from Canada and the People’s
Republic of China,” dated concurrently with and
adopted by this notice (Decision Memo).

5The cash deposit rate for all PRC companies
named below, except for Yixing Union Biochemical
Co., Ltd./Yixing Union Biochemical Co., Ltd., were
adjusted to account for export subsidies.
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XD393

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to a Pier
Maintenance Project

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; proposed incidental

harassment authorization; request for
comments.

SUMMARY: NMFS has received a request
from the U.S. Navy (Navy) for
authorization to take marine mammals
incidental to construction activities as
part of a pier maintenance project.
Pursuant to the Marine Mammal
Protection Act (MMPA), NMFS is
requesting comments on its proposal to
issue an incidental harassment
authorization (IHA) to the Navy to
incidentally take marine mammals, by
Level B Harassment only, during the
specified activity.

DATES: Comments and information must
be received no later than September 5,
2014.

ADDRESSES: Comments on the
application should be addressed to Jolie
Harrison, Chief, Permits and
Conservation Division, Office of
Protected Resources, National Marine
Fisheries Service. Physical comments
should be sent to 1315 East-West
Highway, Silver Spring, MD 20910 and
electronic comments should be sent to
ITP.Laws@noaa.gov.

Instructions: NMFS is not responsible
for comments sent by any other method,
to any other address or individual, or
received after the end of the comment
period. Comments received
electronically, including all
attachments, must not exceed a
25-megabyte file size. Attachments to
electronic comments will be accepted in
Microsoft Word or Excel or Adobe PDF
file formats only. All comments
received are a part of the public record
and will generally be posted to the
Internet at www.nmfs.noaa.gov/pr/
permits/incidental.htm without change.
All personal identifying information
(e.g., name, address) voluntarily
submitted by the commenter may be
publicly accessible. Do not submit
confidential business information or
otherwise sensitive or protected
information.

FOR FURTHER INFORMATION CONTACT: Ben
Laws, Office of Protected Resources,
NMFS, (301) 427—-8401.

SUPPLEMENTARY INFORMATION:

Availability

An electronic copy of the Navy’s
application and supporting documents,
as well as a list of the references cited
in this document, may be obtained by
visiting the Internet at:
www.nmfs.noaa.gov/pr/permits/
incidental.htm. In case of problems
accessing these documents, please call
the contact listed above.

National Environmental Policy Act
(NEPA)

The Navy prepared an Environmental
Assessment (EA; 2013) for this project.
We subsequently adopted the EA and
signed our own Finding of No
Significant Impact (FONSI) prior to
issuing the first IHA for this project, in
accordance with NEPA and the
regulations published by the Council on
Environmental Quality. Information in
the Navy’s application, the Navy’s EA,
and this notice collectively provide the
environmental information related to
proposed issuance of this IHA for public
review and comment. All documents are
available at the aforementioned Web
site. We will review all comments
submitted in response to this notice as
we complete the NEPA process,
including a decision of whether to
reaffirm the existing FONSI, prior to a
final decision on the incidental take
authorization request.

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
area, the incidental, but not intentional,
taking of small numbers of marine
mammals, providing that certain
findings are made and the necessary
prescriptions are established.

The incidental taking of small
numbers of marine mammals may be
allowed only if NMFS (through
authority delegated by the Secretary)
finds that the total taking by the
specified activity during the specified
time period will (i) have a negligible
impact on the species or stock(s) and (ii)
not have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses (where
relevant). Further, the permissible
methods of taking and requirements
pertaining to the mitigation, monitoring
and reporting of such taking must be set

forth, either in specific regulations or in
an authorization.

The allowance of such incidental
taking under section 101(a)(5)(A), by
harassment, serious injury, death, or a
combination thereof, requires that
regulations be established.
Subsequently, a Letter of Authorization
may be issued pursuant to the
prescriptions established in such
regulations, providing that the level of
taking will be consistent with the
findings made for the total taking
allowable under the specific regulations.
Under section 101(a)(5)(D), NMFS may
authorize such incidental taking by
harassment only, for periods of not more
than one year, pursuant to requirements
and conditions contained within an
THA. The establishment of prescriptions
through either specific regulations or an
authorization requires notice and
opportunity for public comment.

NMFS has defined “negligible
impact” in 50 CFR 216.103 as ““. . . an
impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival.” Except with
respect to certain activities not pertinent
here, section 3(18) of the MMPA defines
“harassment” as: “. . . any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment].”

Summary of Request

On June 16, 2014, we received a
request from the Navy for authorization
to take marine mammals incidental to
pile driving and removal associated
with the Pier 6 pile replacement project
at Naval Base Kitsap Bremerton, WA
(NBKB). Hereafter, it may be assumed
that use of the generic term “pile
driving” refers to both pile driving and
removal unless referring specifically to
pile installation. The Navy submitted a
revised version of the request on July
29, 2014, which we deemed adequate
and complete. In-water work associated
with the project would be conducted
over three years and would occur only
during the approved in-water work
window from June 15 to March 1 of any
year. This proposed IHA covers only the
second year (in-water work window) of
the project, and would be valid from
October 1, 2014, through March 1, 2015.


http://www.nmfs.noaa.gov/pr/permits/incidental.htm
http://www.nmfs.noaa.gov/pr/permits/incidental.htm
http://www.nmfs.noaa.gov/pr/permits/incidental.htm
http://www.nmfs.noaa.gov/pr/permits/incidental.htm
mailto:ITP.Laws@noaa.gov
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The use of both vibratory and impact
pile driving is expected to produce
underwater sound at levels that have the
potential to result in behavioral
harassment of marine mammals. Species
with the expected potential to be
present during all or a portion of the in-
water work window include the Steller
sea lion (Eumetopias jubatus
monteriensis), California sea lion
(Zalophus californianus), and harbor
seal (Phoca vitulina richardii). All of
these species may be present throughout
the proposed period of validity for this
IHA.

This would be the second such THA,
if issued, following the IHA issued
effective from December 1, 2013,
through March 1, 2014 (78 FR 69825).

A monitoring report, provided as
Appendix D of the Navy’s application,
is available on the Internet at
www.nmfs.noaa.gov/pr/permits/
incidental.htm and provides
environmental information related to
proposed issuance of this IHA for public
review and comment.

Description of the Specified Activity
Overview

NBKB serves as the homeport for a
nuclear aircraft carrier and other Navy
vessels and as a shipyard capable of
overhauling and repairing all types and
sizes of ships. Other significant
capabilities include alteration,
construction, deactivation, and dry-
docking of naval vessels. Pier 6 was
completed in 1926 and requires
substantial maintenance to maintain
readiness. Over the length of the entire
project, the Navy proposes to remove up
to 400 deteriorating fender piles and to
replace them with up to 330 new pre-
stressed concrete fender piles.

Dates and Duration

The allowable season for in-water
work, including pile driving, at NBKB is
June 15 through March 1, a window
established by the Washington
Department of Fish and Wildlife in
coordination with NMFS and the U.S.
Fish and Wildlife Service (USFWS) to
protect fish. The total three-year project
is expected to require 25 days of
vibratory pile removal and 77 days of
impact pile driving. Under the proposed
action—which includes only the portion
of the project that would be completed
under this proposed IHA—a maximum
of sixty pile driving days would occur.
The Navy proposes to conduct 15 days
of vibratory pile removal and 45 days of
pile installation with an impact
hammer. Either type of pile driving may
occur on any day during the proposed
period of validity, including concurrent

pile removal and installation. Pile
driving would occur only during
daylight hours.
Specific Geographic Region

NBKB is located on the north side of
Sinclair Inlet in Puget Sound (see
Figures 1-1 and 2-1 of the Navy’s
application). Sinclair Inlet, an estuary of
Puget Sound extending 3.5 miles
southwesterly from its connection with
the Port Washington Narrows, connects
to the main basin of Puget Sound
through Port Washington Narrows and
then Agate Pass to the north or Rich
Passage to the east. Sinclair Inlet has
been significantly modified by
development activities. Fill associated
with transportation, commercial, and
residential development of NBKB, the
City of Bremerton, and the local ports of
Bremerton and Port Orchard has
resulted in significant changes to the
shoreline. The area surrounding Pier 6
is industrialized, armored and adjacent
to railroads and highways. Sinclair Inlet
is also the receiving body for a
wastewater treatment plant located just
west of NBKB. Sinclair Inlet is relatively
shallow and does not flush fully despite
freshwater stream inputs.

Detailed Description of Activities

The Navy plans to remove
deteriorated fender piles at Pier 6 and
replace them with prestressed concrete
piles. The entire project calls for the
removal of 380 12-in diameter creosoted
timber piles and twenty 12-in steel pipe
piles. These would be replaced with 240
18-in square concrete piles and ninety
24-in square concrete piles. It is not
possible to specify accurately the
number of piles that might be installed
or removed in any given work window,
due to various delays that may be
expected during construction work and
uncertainty inherent to estimating
production rates. The Navy assumes a
notional production rate of sixteen piles
per day (removal) and four piles per day
(installation) in determining the number
of days of pile driving expected, and
scheduling—as well as exposure
analyses—is based on this assumption.

All piles are planned for removal via
vibratory driver. The driver is
suspended from a barge-mounted crane
and positioned on top of a pile.
Vibration from the activated driver
loosens the pile from the substrate.
Once the pile is released, the crane
raises the driver and pulls the pile from
the sediment. Vibratory extraction is
expected to take approximately 5-30
minutes per pile. If piles break during
removal, the remaining portion may be
removed via direct pull or with a
clamshell bucket. Replacement piles

would be installed via impact driver
and would require approximately 15—-60
minutes of driving time per pile,
depending on subsurface conditions.
Impact driving and/or vibratory removal
could occur on any work day during the
period of the proposed IHA. Only one
pile driving rig is planned for operation
at any given time.

Description of Work Accomplished—
During the first in-water work season,
the contractor completed installation of
two concrete piles, on two separate
days. Please see the Navy’s report in
Appendix D of their application. The
Navy initially estimated that 200 work
days would be required to complete the
project, but has revised that estimate
downwards to 102 total days. Therefore,
if the Navy completes sixty days of in-
water work during year two of the
project, we would anticipate that the
project would be completed in a third
year, with forty additional work days.

Description of Marine Mammals in the
Area of the Specified Activity

There are five marine mammal
species with records of occurrence in
waters of Sinclair Inlet in the action
area. These are the California sea lion,
harbor seal, Steller sea lion, gray whale
(Eschrichtius robustus), and killer whale
(Orcinus orca). The harbor seal is a year-
round resident of Washington inland
waters, including Puget Sound, while
the sea lions are absent for portions of
the summer. For the killer whale, both
transient (west coast stock) and resident
(southern stock) animals have occurred
in the area. However, southern resident
animals are known to have occurred
only once, with the last confirmed
sighting from 1997 in Dyes Inlet. A
group of 19 whales from the L-25
subpod entered and stayed in Dyes
Inlet, which connects to Sinclair Inlet
northeast of NBKB, for 30 days. Dyes
Inlet may be reached only by traversing
from Sinclair Inlet through the Port
Washington Narrows, a narrow
connecting body that is crossed by two
bridges, and it was speculated at the
time that the whales’ long stay was the
result of a reluctance to traverse back
through the Narrows and under the two
bridges. There is one other unconfirmed
report of a single southern resident
animal occurring in the project area, in
January 2009. Of these stocks, the
southern resident killer whale is listed
(as endangered) under the Endangered
Species Act (ESA).

An additional seven species have
confirmed occurrence in Puget Sound,
but are considered rare to extralimital in
Sinclair Inlet and the surrounding
waters. These species—the humpback
whale (Megaptera novaeangliae), minke
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whale (Balaenoptera acutorostrata
scammoni), Pacific white-sided dolphin
(Lagenorhynchus obliquidens), harbor
porpoise (Phocoena phocoena
vomerina), Dall’s porpoise
(Phocoenoides dalli dalli), and northern
elephant seal (Mirounga
angustirostris)—along with the southern
resident killer whale, are considered
extremely unlikely to occur in the
action area or to be affected by the
specified activities, and are not
considered further in this document. A
review of sightings records available
from the Orca Network
(www.orcanetwork.org; accessed July 14,
2014) confirms that there are no
recorded observations of these species
in the action area (with the exception of
the southern resident sightings
described above).

We have reviewed the Navy’s detailed
species descriptions, including life

history information, for accuracy and
completeness and refer the reader to
Sections 3 and 4 of the Navy’s
application instead of reprinting the
information here. Please also refer to
NMFS’ Web site (www.nmfs.noaa.gov/
pr/species/mammals) for generalized
species accounts and to the Navy’s
Marine Resource Assessment for the
Pacific Northwest, which documents
and describes the marine resources that
occur in Navy operating areas of the
Pacific Northwest, including Puget
Sound (DoN, 2006). The document is
publicly available at
www.navfac.navy.mil/
products_and_services/ev/
products_and_services/
marine_resources/
marine_resource_assessments.html
(accessed May 2, 2014).

Table 1 lists the marine mammal
species with expected potential for

occurrence in the vicinity of NBKB
during the project timeframe and
summarizes key information regarding
stock status and abundance.
Taxonomically, we follow Committee
on Taxonomy (2014). Please see NMFS’
Stock Assessment Reports (SAR),
available at www.nmfs.noaa.gov/pr/sars,
for more detailed accounts of these
stocks’ status and abundance. The
harbor seal, California sea lion, and gray
whale are addressed in the Pacific SARs
(e.g., Carretta et al., 2013a), while the
Steller sea lion and transient killer
whale are treated in the Alaska SARs
(e.g., Allen and Angliss, 2013a).

In the species accounts provided here,
we offer a brief introduction to the
species and relevant stock as well as
available information regarding
population trends and threats, and
describe any information regarding local
occurrence.

TABLE 1—MARINE MAMMALS POTENTIALLY PRESENT IN THE VICINITY OF NBKB

ESA/
] MMPA Stock abundance (CV, Nmin, Annual Relative occurrence in
Species Stock status; most recent abundance PBR3 M/S| 4 sinclair inlet; season of
Strategic survey)? occurrence
(Y/N)1
Order Cetartiodactyla—Cetacea—Superfamily Mysticeti (baleen whales)
Family Eschrichtiidae:.
Gray whale ............. Eastern North Pacific ... — N 19,126 (0.071; 18,017; 2007) 558 12711 | Rare; year-round
Superfamily Odontoceti (toothed whales, dolphins, and porpoises)
Family Delphinidae:
Killer whale ............. West coast transient 5.6 —; N 243 (n/a; 2006) 2.4 0 | Rare; year-round
Order Carnivora—Super-
family Pinnipedia:
Family Otariidae (eared
seals and sea lions):
California sea lion ... | U.S. ....coooiiiiiiiiccieees —; N | 296,750 (n/a; 153, 337; 2008) 9,200 >431 | Common; year-round
(excluding July)
Steller sea lion ........ Eastern U.S.5 ............... —; N8 63,160-78,198 (n/a; 57,966; | 1,55210 65.1 | Occasional/seasonal;
2008-11)° Oct-May
Family Phocidae (ear-
less seals):
Harbor seal ............. Washington inland —; N 14,612 (0.15; 12,844; 1999) 771 13.4 | Common; year-round
waters?”.

1ESA status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (—) indicates that the species is not listed under the ESA

or designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality ex-
ceeds PBR (see footnote 3) or which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any spe-
cies or stock listed under the ESA is automatically designated under the MMPA as depleted and as a strategic stock.

2CV is coefficient of variation; N, is the minimum estimate of stock abundance. In some cases, CV is not applicable. For killer whales, the
abundance values represent direct counts of individually identifiable animals; therefore there is only a single abundance estimate with no associ-
ated CV. For certain stocks of pinnipeds, abundance estimates are based upon observations of animals (often pups) ashore multiplied by some
correction factor derived from knowledge of the specie’s (or similar species’) life history to arrive at a best abundance estimate; therefore, there
is no associated CV. In these cases, the minimum abundance may represent actual counts of all animals ashore.

3 Potential biological removal, defined by the MMPA as the maximum number of animals, not including natural mortalities, that may be re-
moved from a marine mammal stock while allowing that stock to reach or maintain its optimum sustainable population size (OSP).

4These values, found in NMFS’ SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g.,
commercial fisheries, subsistence hunting, ship strike). Annual M/SI often cannot be determined precisely and is in some cases presented as a
minimum value. All values presented here are from the draft 2013 SARs (www.nmfs.noaa.gov/pr/sars/draft.htm).

5 Abundance estimates (and resulting PBR values) for these stocks are new values presented in the draft 2013 SARs. This information was
made available for public comment and is currently under review and therefore may be revised prior to finalizing the 2013 SARs. However, we
consider this information to be the best available for use in this document.

6The abundance estimate for this stock includes only animals from the “inner coast” population occurring in inside waters of southeastern
Alaska, British Columbia, and Washington—excluding animals from the “outer coast” subpopulation, including animals from California—and
therefore should be considered a minimum count. For comparison, the previous abundance estimate for this stock, including counts of animals
from California that are now considered outdated, was 354.
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7 Abundance estimates for these stocks are greater than eight years old and are therefore not considered current. PBR is considered undeter-
mined for these stocks, as there is no current minimum abundance estimate for use in calculation. We nevertheless present the most recent
abundance estimates and PBR values, as these represent the best available information for use in this document.

8The eastern distinct population segment of the Steller sea lion, previously listed under the ESA as threatened, was delisted on December 4,
2013 (78 FR 66140; November 4, 2013). Because this stock is not below its OSP size and the level of direct human-caused mortality does not
exceed PBR, this delisting action implies that the stock is no longer designated as depleted or as a strategic stock under the MMPA.

9Best abundance is calculated as the product of pup counts and a factor based on the birth rate, sex and age structure, and growth rate of the
population. A range is presented because the extrapolation factor varies depending on the vital rate parameter resulting in the growth rate (i.e.,

high fecundity or low juvenile mortality).

10PBR is calculated for the U.S. portion of the stock only (excluding animals in British Columbia) and assumes that the stock is not within its

OSP. If we assume that the stock is within its OSP, PBR for the U.S. portion increases to 2,069.

11 Includes annual Russian harvest of 123 whales.

Steller Sea Lion

Steller sea lions are distributed
mainly around the coasts to the outer
continental shelf along the North Pacific
rim from northern Hokkaido, Japan
through the Kuril Islands and Okhotsk
Sea, Aleutian Islands and central Bering
Sea, southern coast of Alaska and south
to California (Loughlin et al., 1984).
Based on distribution, population
response, and phenotypic and genotypic
data, two separate stocks of Steller sea
lions are recognized within U.S. waters,
with the population divided into
western and eastern distinct population
segments (DPS) at 144°W (Cape
Suckling, Alaska) (Loughlin, 1997). The
eastern DPS extends from California to
Alaska, including the Gulf of Alaska,
and is the only stock that may occur in
the Hood Canal.

According to NMFS’ recent status
review (NMFS, 2013), the best available
information indicates that the overall
abundance of eastern DPS Steller sea
lions has increased for a sustained
period of at least three decades while
pup production has also increased
significantly, especially since the mid-
1990s. Johnson and Gelatt (2012)
provided an analysis of growth trends of
the entire eastern DPS from 1979-2010,
indicating that the stock increased
during this period at an annual rate of
4.2 percent (90% CI 3.7-4.6). Most of
the overall increase occurred in the
northern portion of the range (southeast
Alaska and British Columbia), but pup
counts in Oregon and California also
increased significantly (e.g., Merrick et
al., 1992; Sease et al., 2001; Olesiuk and
Trites, 2003; Fritz et al. 2008; Olesiuk,
2008; NMFS, 2008, 2013). In
Washington, Pitcher et al. (2007)
reported that Steller sea lions,
presumably immature animals and non-
breeding adults, regularly used four
haul-outs, including two “major” haul-
outs (>50 animals). The same study
reported that the numbers of sea lions
counted between 1989 and 2002 on
Washington haul-outs increased
significantly (average annual rate of 9.2
percent) (Pitcher et al., 2007). Although
the stock size has increased, its status
relative to OSP size is unknown.
However, the consistent long-term

estimated annual rate of increase may
indicate that the stock is reaching OSP
size (Allen and Angliss, 2013a).

Data from 2005-10 show a total mean
annual mortality rate of 5.71 (CV = 0.23)
sea lions per year from observed
fisheries and 11.25 reported takes per
year that could not be assigned to
specific fisheries, for an approximate
total from all fisheries of 17 eastern
Steller sea lions (Allen and Angliss,
2013a). In addition, opportunistic
observations and stranding data indicate
that an additional 32 animals are killed
or seriously injured each year through
interaction with commercial and
recreational troll fisheries and by
entanglement (Allen and Angliss,
2013b). The annual average take for
subsistence harvest in Alaska was 11.9
individuals in 2004-08 (Allen and
Angliss, 2013a). Data on community
subsistence harvests is no longer being
collected, and this average is retained as
an estimate for current and future
subsistence harvest. Sea lion deaths are
also known to occur because of illegal
shooting, vessel strikes, or capture in
research gear and other traps, totaling
4.2 animals per year from 2007-11
(Allen and Angliss, 2013b). The total
annual human-caused mortality is a
minimum estimate because takes via
fisheries interactions and subsistence
harvest in Canada are poorly known,
although are believed to be small.

The eastern stock breeds in rookeries
located in southeast Alaska, British
Columbia, Oregon, and California. There
are no known breeding rookeries in
Washington (Allen and Angliss, 2013a)
but eastern stock Steller sea lions are
present year-round along the outer coast
of Washington, including immature
animals or non-breeding adults of both
sexes. In 2011, the minimum count for
Steller sea lions in Washington was
1,749 (Allen and Angliss, 2013b), up
from 516 in 2001 (Pitcher et al., 2007).
In Washington, Steller sea lions
primarily occur at haul-out sites along
the outer coast from the Columbia River
to Cape Flattery and in inland waters
sites along the Vancouver Island
coastline of the Strait of Juan de Fuca
(Jeffries et al., 2000; Olesiuk and Trites,
2003; Olesiuk, 2008). Numbers vary

seasonally in Washington waters with
peak numbers present during the fall
and winter months (Jeffries et al., 2000).
More recently, five winter haul-out sites
used by adult and subadult Steller sea
lions have been identified in Puget
Sound (see Figure 4-2 of the Navy’s
application). Numbers of animals
observed at all of these sites combined
were less than 200 individuals. The
closest haul-out, with approximately 30
to 50 individuals near the Navy’s
Manchester Fuel Depot, occurs
approximately 6.5 mi from the project
site but is physically separated by
various land masses and waterways.
However, one Steller sea lion was
observed hauled out on the floating
security barrier at NBKB in November
2012. No permanent haul-out has been
identified in the project area and Steller
sea lion presence is considered to be
rare and seasonal.

Harbor Seal

Harbor seals inhabit coastal and
estuarine waters and shoreline areas of
the northern hemisphere from temperate
to polar regions. The eastern North
Pacific subspecies is found from Baja
California north to the Aleutian Islands
and into the Bering Sea. Multiple lines
of evidence support the existence of
geographic structure among harbor seal
populations from California to Alaska
(e.g., O’Corry-Crowe et al., 2003; Temte,
1986; Calambokidis et al., 1985; Kelly,
1981; Brown, 1988; Lamont, 1996; Burg,
1996). Harbor seals are generally non-
migratory, and analysis of genetic
information suggests that genetic
differences increase with geographic
distance (Westlake and O’Corry-Crowe,
2002). However, because stock
boundaries are difficult to meaningfully
draw from a biological perspective,
three separate harbor seal stocks are
recognized for management purposes
along the west coast of the continental
U.S.: (1) Inland waters of Washington
(including Hood Canal, Puget Sound,
and the Strait of Juan de Fuca out to
Cape Flattery), (2) outer coast of Oregon
and Washington, and (3) California
(Carretta et al., 2013a). Multiple stocks
are recognized in Alaska. Samples from
Washington, Oregon, and California
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demonstrate a high level of genetic
diversity and indicate that the harbor
seals of Washington inland waters
possess unique haplotypes not found in
seals from the coasts of Washington,
Oregon, and California (Lamont et al.,
1996). Only the Washington inland
waters stock may be found in the project
area.

Recent genetic evidence suggests that
harbor seals of Washington inland
waters may have sufficient population
structure to warrant division into
multiple distinct stocks (Huber ef al.,
2010, 2012). Based on studies of
pupping phenology, mitochondrial
DNA, and microsatellite variation,
Carretta et al. (2013b) suggest division
of the Washington inland waters stock
into three new populations, and present
these as prospective stocks: (1) Southern
Puget Sound (south of the Tacoma
Narrows Bridge); (2) Washington
northern inland waters (including Puget
Sound north of the Tacoma Narrows
Bridge, the San Juan Islands, and the
Strait of Juan de Fuca); and (3) Hood
Canal. Until this stock structure is
accepted, we consider a single
Washington inland waters stock.

The best available abundance estimate
was derived from aerial surveys of
harbor seals in Washington conducted
during the pupping season in 1999,
during which time the total numbers of
hauled-out seals (including pups) were
counted (Jeffries et al., 2003). Radio-
tagging studies conducted at six
locations collected information on
harbor seal haul-out patterns in 1991—
92, resulting in a pooled correction
factor (across three coastal and three
inland sites) of 1.53 to account for
animals in the water which are missed
during the aerial surveys (Huber et al.,
2001), which, coupled with the aerial
survey counts, provides the abundance
estimate (see Table 2).

Harbor seal counts in Washington
State increased at an annual rate of six
percent from 1983-96, increasing to ten
percent for the period 1991-96 (Jeffries
et al., 1997). The population is thought
to be stable, and the Washington inland
waters stock is considered to be within
its OSP size (Jeffries et al., 2003).

Data from 2007-11 indicate that a
minimum of four harbor seals are killed
annually in Washington inland waters
commercial fisheries, while mean
annual mortality for recreational
fisheries is one seal (Carretta et al.,
2013b). Animals captured east of Cape
Flattery are assumed to belong to this
stock. The estimate is considered a
minimum because there are likely
additional animals killed in unobserved
fisheries and because not all animals
stranding as a result of fisheries

interactions are likely to be recorded.
Another 8.4 harbor seals per year are
estimated to be killed as a result of
various non-fisheries human
interactions (Carretta et al., 2013b).
Tribal subsistence takes of this stock
may occur, but no data on recent takes
are available.

Harbor seal numbers increase from
January through April and then decrease
from May through August as the harbor
seals move to adjacent bays on the outer
coast of Washington for the pupping
season. From April through mid-July,
female harbor seals haul out on the
outer coast of Washington at pupping
sites to give birth. Harbor seals are
expected to occur in Sinclair Inlet and
NBKB at all times of the year. No
permanent haul-out has been identified
at NBKB. The nearest known haul-outs
are along the south side of Sinclair Inlet
on log breakwaters at several marinas in
Port Orchard, approximately one mile
from Pier 6. An additional haul-out
location in Dyes Inlet, approximately
8.5 km north and west (shoreline
distance), was believed to support less
than 100 seals (Jeffries et al., 2000).
Please see Figure 4-2 of the Navy’s
application.

California Sea Lion

California sea lions range from the
Gulf of California north to the Gulf of
Alaska, with breeding areas located in
the Gulf of California, western Baja
California, and southern California. Five
genetically distinct geographic
populations have been identified: (1)
Pacific temperate, (2) Pacific
subtropical, and (3—5) southern, central,
and northern Gulf of California
(Schramm et al., 2009). Rookeries for
the Pacific temperate population are
found within U.S. waters and just south
of the U.S.-Mexico border, and animals
belonging to this population may be
found from the Gulf of Alaska to
Mexican waters off Baja California. For
management purposes, a stock of
California sea lions comprising those
animals at rookeries within the U.S. is
defined (i.e., the U.S. stock of California
sea lions) (Carretta et al., 2013a). Pup
production at the Coronado Islands
rookery in Mexican waters is considered
an insignificant contribution to the
overall size of the Pacific temperate
population (Lowry and Maravilla-
Chavez, 2005).

Trends in pup counts from 1975
through 2008 have been assessed for
four rookeries in southern California
and for haul-outs in central and
northern California. During this time
period counts of pups increased at an
annual rate of 5.4 percent, excluding six
El Nino years when pup production

declined dramatically before quickly
rebounding (Carretta et al., 2013a). The
maximum population growth rate was
9.2 percent when pup counts from the
El Nifio years were removed. There are
indications that the California sea lion
may have reached or is approaching
carrying capacity, although more data
are needed to confirm that leveling in
growth persists (Carretta et al., 2013a).

Data from 2003—09 indicate that a
minimum of 337 (CV = 0.56) California
sea lions are killed annually in
commercial fisheries. In addition, a
summary of stranding database records
for 2005-09 shows an annual average of
65 such events, which is likely a gross
underestimate because most carcasses
are not recovered. California sea lions
may also be removed because of
predation on endangered salmonids
(seventeen per year, 2008—10) or
incidentally captured during scientific
research (three per year, 2005-09)
(Carretta et al., 2013a). Sea lion
mortality has also been linked to the
algal-produced neurotoxin domoic acid
(Scholin et al., 2000). Future mortality
may be expected to occur, due to the
sporadic occurrence of such harmful
algal blooms. There is currently an
Unusual Mortality Event (UME)
declaration in effect for California sea
lions. Beginning in January 2013,
elevated strandings of California sea
lion pups have been observed in
southern California, with live sea lion
strandings nearly three times higher
than the historical average. Findings to
date indicate that a likely contributor to
the large number of stranded,
malnourished pups was a change in the
availability of sea lion prey for nursing
mothers, especially sardines. The causes
and mechanisms of this UME remain
under investigation
(www.nmfs.noaa.gov/pr/health/
mmume/californiasealions2013.htm;
accessed May 8, 2014).

An estimated 3,000 to 5,000 California
sea lions migrate northward along the
coast to central and northern California,
Oregon, Washington, and Vancouver
Island during the non-breeding season
from September to May (Jeffries et al.,
2000) and return south the following
spring (Mate, 1975; Bonnell et al., 1983).
Peak numbers of up to 1,000 California
sea lions occur in Puget Sound
(including Hood Canal) during this time
period (Jeffries et al., 2000).

California sea lions were not recorded
in Puget Sound until approximately
1979 (Steiger and Calambokidis, 1986).
Everitt et al. (1980) reported the initial
occurrence of large numbers in northern
Puget Sound in the spring of that year.
Similar sightings and increases in
numbers were documented throughout
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the region after the initial sighting
(Steiger and Calambokidis 1986),
including urbanized areas such as Elliot
Bay near Seattle and heavily used areas
of central Puget Sound (Gearin et al.,
1986). California sea lions now use
haul-out sites within all regions of
Washington inland waters (Jeffries et al.,
2000). California sea lions migrate
northward along the coast to central and
northern California, Oregon,
Washington, and Vancouver Island
during the non-breeding season from
September to May and return south the
following spring (Mate, 1975; Bonnell et
al., 1983). Jeffries et al. (2000) estimated
that 3,000 to 5,000 individuals make
this trip, with peak numbers of up to
1,000 occurring in Puget Sound during
this time period. The California sea lion
population has grown substantially, and
it is likely that the numbers migrating to
Washington inland waters have
increased as well.

Occurrence in Puget Sound is
typically between September and June
with peak abundance between
September and May. During summer
months (June through August) and
associated breeding periods, California
sea lions are largely returning to
rookeries in California and are not
present in large numbers in Washington
inland waters. They are known to utilize
a diversity of man-made structures for
hauling out (Riedman, 1990) and,
although there are no regular California
sea lion haul-outs known within
Sinclair Inlet (Jeffries et al., 2000), they
are frequently observed hauled out at
several opportune areas at NBKB (e.g.,
floating security fence; see Figures 4—1
and 4-2 of the Navy’s application). The
next nearest recorded haul-outs are
navigation buoys and net pens in Rich
Passage, approximately 10 km east of
NBKB (Jeffries et al., 2000).

Killer Whale

Killer whales are one of the most
cosmopolitan marine mammals, found
in all oceans with no apparent
restrictions on temperature or depth,
although they do occur at higher
densities in colder, more productive
waters at high latitudes and are more
common in nearshore waters
(Leatherwood and Dahlheim, 1978;
Forney and Wade, 2006). Killer whales
are found throughout the North Pacific,
including the entire Alaska coast, in
British Columbia and Washington
inland waterways, and along the outer
coasts of Washington, Oregon, and
California. On the basis of differences in
morphology, ecology, genetics, and
behavior, populations of killer whales
have largely been classified as

“resident”, “transient”, or “offshore”

(e.g., Dahlheim et al., 2008). Several
studies have also provided evidence
that these ecotypes are genetically
distinct, and that further genetic
differentiation is present between
subpopulations of the resident and
transient ecotypes (e.g., Barrett-Lennard,
2000). The taxonomy of killer whales is
unresolved, with expert opinion
generally following one of two lines:
Killer whales are either (1) a single
highly variable species, with locally
differentiated ecotypes representing
recently evolved and relatively
ephemeral forms not deserving species
status, or (2) multiple species,
supported by the congruence of several
lines of evidence for the distinctness of
sympatrically occurring forms (Krahn et
al., 2004). Resident and transient whales
are currently considered to be unnamed
subspecies (Committee on Taxonomy,
2014).

The resident and transient
populations have been divided further
into different subpopulations on the
basis of genetic analyses, distribution,
and other factors. Recognized stocks in
the North Pacific include Alaska
residents; northern residents; southern
residents; Gulf of Alaska, Aleutian
Islands, and Bering Sea transients; and
west coast transients, along with a
single offshore stock. See Allen and
Angliss (2013a) for more detail about
these stocks. West coast transient killer
whales, which occur from California
through southeastern Alaska, are the
only type expected to potentially occur
in the project area.

It is thought that the stock grew
rapidly from the mid-1970s to mid-
1990s as a result of a combination of
high birth rate, survival, as well as
greater immigration of animals into the
nearshore study area (DFO, 2009). The
rapid growth of the population during
this period coincided with a dramatic
increase in the abundance of the whales’
primary prey, harbor seals, in nearshore
waters. Population growth began
slowing in the mid-1990s and has
continued to slow in recent years (DFO,
2009). Population trends and status of
this stock relative to its OSP level are
currently unknown. Analyses in DFO
(2009) estimated a rate of increase of
about six percent per year from 1975 to
2006, but this included recruitment of
non-calf whales into the population.

Although certain commercial fisheries
are known to have potential for
interaction with killer whales and other
mortality, resulting from shooting, ship
strike, or entanglement, has been of
concern in the past, the estimated level
of human caused mortality and serious
injury is currently considered to be zero
for this stock (Allen and Angliss,

2013a). However, this could represent
an underestimate as regards total
fisheries-related mortality due to a lack
of data concerning marine mammal
interactions in Canadian commercial
fisheries known to have potential for
interaction with killer whales. Any such
interactions are thought to be few in
number (Allen and Angliss, 2013a). No
ship strikes have been reported for this
stock, and shooting of transients is
thought to be minimal because their diet
is based on marine mammals rather than
fish. There are no reports of a
subsistence harvest of killer whales in
Alaska or Canada.

Transient occurrence in inland waters
appears to peak during August and
September which is the peak time for
harbor seal pupping, weaning, and post-
weaning (Baird and Dill, 1995). The
number of west coast transients in
Washington inland waters at any one
time was considered likely to be fewer
than twenty individuals by Wiles
(2004), although more recent
information (2004-10) suggests that
transient use of inland waters has
increased, possibly due to increasing
prey abundance (Houghton et al., in
prep.). However, Sinclair Inlet is a
shallow bay located approximately eight
miles through various waterways from
the main open waters of Puget Sound,
where killer whales occur more
frequently, and killer whale occurrence
in Sinclair Inlet is uncommon. From
December 2002 to June 2014, there were
two reports of transient killer whales
transiting through the area around
NBKB, with both reports occurring in
May (a group of up to twelve in 2004
and a group of up to five in 2012;
www.orcanetwork.org).

Gray Whale

Gray whales are found in shallow
coastal waters, migrating between
summer feeding areas in the north and
winter breeding areas in the south. Gray
whales were historically common
throughout the northern hemisphere but
are now found only in the Pacific,
where two populations are recognized,
Eastern and Western North Pacific (ENP
and WNP). ENP whales breed and calve
primarily in areas off Baja California
and in the Gulf of California. From
February to May, whales typically
migrate northbound to summer/fall
feeding areas in the Chukchi and
northern Bering Seas, with the
southbound return to calving areas
typically occurring in November and
December. WNP whales are known to
feed in the Okhotsk Sea and off of
Kamchatka before migrating south to
poorly known wintering grounds,
possibly in the South China Sea.
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The two populations have historically
been considered geographically isolated
from each other; however, recent data
from satellite-tracked whales indicates
that there is some overlap between the
stocks. Two WNP whales were tracked
from Russian foraging areas along the
Pacific rim to Baja California (Mate et
al., 2011), and, in one case where the
satellite tag remained attached to the
whale for a longer period, a WNP whale
was tracked from Russia to Mexico and
back again (IWC, 2012). Between 22—-24
WNP whales are known to have
occurred in the eastern Pacific through
comparisons of ENP and WNP photo-
identification catalogs (IWC, 2012;
Weller et al., 2011; Burdin et al., 2011),
and WNP animals comprised 8.1
percent of gray whales identified during
a recent field season off of Vancouver
Island (Weller et al., 2012). In addition,
two genetic matches of WNP whales
have been recorded off of Santa Barbara,
CA (Lang et al., 2011a). Therefore, a
portion of the WNP population is
assumed to migrate, at least in some
years, to the eastern Pacific during the
winter breeding season. However, no
WNP whales are known to have
occurred in Washington inland waters.
The likelihood of any gray whale being
exposed to project sound to the degree
considered in this document is already
low, given the uncommon occurrence of
gray whales in the project area. In the
event that a gray whale did occur in the
project area, it is extremely unlikely that
it would be one of the approximately
twenty WNP whales that have been
documented in the eastern Pacific (less
than one percent probability). The WNP
population is listed as endangered
under the ESA and depleted under the
MMPA as a foreign stock; however, the
likelihood that a WNP whale would be
present in the action area is
insignificant and discountable.

In addition, recent studies provide
new information on gray whale stock
structure within the ENP, with
emphasis on whales that feed during
summer off the Pacific coast between
northern California and southeastern
Alaska, occasionally as far north as
Kodiak Island, Alaska (Gosho et al.,
2011). These whales, collectively known
as the Pacific Coast Feeding Group
(PCFG), are a trans-boundary population
with the U.S. and Canada and are
defined by the International Whaling
Commission (IWC) as follows: Gray
whales observed between June 1 to
November 30 within the region between
northern California and northern
Vancouver Island (from 41° N to 52° N)
and photo-identified within this area
during two or more years (Carretta et al.,

2013). Photo-identification and satellite
tagging studies provide data on
abundance, population structure, and
movements of PCFG whales
(Calambokidis et al., 2010; Mate et al;
2010; Gosho et al., 2011). These data in
conjunction with genetic studies (e.g.,
Frasier et al., 2011; Lang et al., 2011b)
indicate that the PCFG may be a
demographically distinct feeding
aggregation, and may warrant
consideration as a distinct stock
(Carretta et al., 2013). It is unknown
whether PCFG whales would be
encountered in Washington inland
waters. Here, we consider only a single
stock of ENP whales.

The ENP population of gray whales,
which is managed as a stock, was
removed from ESA protection in 1994,
is not currently protected under the
ESA, and is not listed as depleted under
the MMPA. Punt and Wade (2010)
estimated the ENP population was at 91
percent of carrying capacity and at 129
percent of the maximum net
productivity level and therefore within
the range of its optimum sustainable
population. The estimated annual rate
of increase from 196788, based on a
revised abundance time series from
Laake et al. (2009), is 3.2 percent (Punt
and Wade, 2010), and the population
size of the ENP gray whale stock has
been increasing over the past several
decades despite a west coast UME from
1999-2001. It is likely that
oceanographic factors limited food
availability (LeBouef et al., 2000; Moore
et al., 2001; Minobe, 2002; Gulland et
al., 2005), with resulting declines in
survival rates of adults (Punt and Wade,
2012). The population has recovered to
levels seen prior to the UME (Carretta et
al., 2013b).

As noted above, gray whale numbers
were significantly reduced by whaling,
becoming extirpated from the Atlantic
by the early 1700s and listed as an
endangered species in the Pacific. Gray
whales remain subject to occasional
fisheries-related mortality and death
from ship strikes. Based on stranding
network data for the period 2007-11,
there are an average of 2.4 deaths per
year from the former and 2.0 per year
from the latter. In addition, subsistence
hunting of gray whales by hunters in
Russia and the U.S. is approved by the
IWC, although none is currently
authorized in the U.S. From 2007-11,
the annual Russian subsistence harvest
was 123 whales (Carretta et al., 2013).
Climate change is considered a
significant habitat concern for gray
whales, as prey composition and
distribution is likely to be altered and
human activity in the whales’ summer

feeding grounds increases (Carretta et
al., 2013).

Gray whales generally migrate
southbound past Washington in late
December and January, and transit past
Washington on the northbound return
in March to May. Gray whales do not
generally make use of Washington
inland waters, but have been observed
in certain portions of those waters in all
months of the year, with most records
occurring from March through June
(Calambokidis et al., 2010;
www.orcanetwork.org) and associated
with regular feeding areas. Usually
fewer than twenty gray whales visit the
inner marine waters of Washington and
British Columbia beginning in about
January, with some staying until
summer. Six to ten of these are PCFG
whales that return most years to feeding
sites near Whidbey and Camano Islands
in northern Puget Sound. The remaining
individuals occurring in any given year
generally appear unfamiliar with
feeding areas, often arrive emaciated,
and commonly die of starvation
(WDFW, 2012). From December 2002 to
June 2014, the Orca Network sightings
database reports four occurrences of
gray whales in the project area during
the in-water work window
(www.orcanetwork.org). Three sightings
occurred during the winter of 200809,
and one stranding was reported in
January 2013. The necropsy of the
whale indicated that it was a juvenile
male in poor nutritional health. Two
other strandings have been recorded in
the project area, in May 2005 and July
2011.

Potential Effects of the Specified
Activity on Marine Mammals

This section includes a summary and
discussion of the ways that components
of the specified activity may impact
marine mammals. This discussion also
includes reactions that we consider to
rise to the level of a take and those that
we do not consider to rise to the level
of a take (for example, with acoustics,
we may include a discussion of studies
that showed animals not reacting at all
to sound or exhibiting barely
measurable avoidance). This section is
intended as a background of potential
effects and does not consider either the
specific manner in which this activity
will be carried out or the mitigation that
will be implemented, and how either of
those will shape the anticipated impacts
from this specific activity. The
“Estimated Take by Incidental
Harassment” section later in this
document will include a quantitative
analysis of the number of individuals
that are expected to be taken by this
activity. The ‘“Negligible Impact
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Analysis” section will include the
analysis of how this specific activity
will impact marine mammals and will
consider the content of this section, the
“Estimated Take by Incidental
Harassment” section, the ‘“Proposed
Mitigation” section, and the
“Anticipated Effects on Marine Mammal
Habitat” section to draw conclusions
regarding the likely impacts of this
activity on the reproductive success or
survivorship of individuals and from
that on the affected marine mammal
populations or stocks. In the following
discussion, we provide general
background information on sound and
marine mammal hearing before
considering potential effects to marine
mammals from sound produced by
vibratory and impact pile driving.

Description of Sound Sources

Sound travels in waves, the basic
components of which are frequency,
wavelength, velocity, and amplitude.
Frequency is the number of pressure
waves that pass by a reference point per
unit of time and is measured in hertz
(Hz) or cycles per second. Wavelength is
the distance between two peaks of a
sound wave; lower frequency sounds
have longer wavelengths than higher
frequency sounds and attenuate
(decrease) more rapidly in shallower
water. Amplitude is the height of the
sound pressure wave or the ‘loudness’
of a sound and is typically measured
using the decibel (dB) scale. A dB is the
ratio between a measured pressure (with
sound) and a reference pressure (sound
at a constant pressure, established by
scientific standards). It is a logarithmic
unit that accounts for large variations in
amplitude; therefore, relatively small
changes in dB ratings correspond to
large changes in sound pressure. When
referring to sound pressure levels (SPLs;
the sound force per unit area), sound is
referenced in the context of underwater
sound pressure to 1 microPascal (uPa).
One pascal is the pressure resulting
from a force of one newton exerted over
an area of one square meter. The source
level (SL) represents the sound level at
a distance of 1 m from the source
(referenced to 1 uPa). The received level
is the sound level at the listener’s
position. Note that all underwater sound
levels in this document are referenced
to a pressure of 1 pPa and all airborne
sound levels in this document are
referenced to a pressure of 20 uPa.

Root mean square (rms) is the
quadratic mean sound pressure over the
duration of an impulse. Rms is
calculated by squaring all of the sound
amplitudes, averaging the squares, and
then taking the square root of the
average (Urick, 1983). Rms accounts for

both positive and negative values;
squaring the pressures makes all values
positive so that they may be accounted
for in the summation of pressure levels
(Hastings and Popper, 2005). This
measurement is often used in the
context of discussing behavioral effects,
in part because behavioral effects,
which often result from auditory cues,
may be better expressed through
averaged units than by peak pressures.

When underwater objects vibrate or
activity occurs, sound-pressure waves
are created. These waves alternately
compress and decompress the water as
the sound wave travels. Underwater
sound waves radiate in all directions
away from the source (similar to ripples
on the surface of a pond), except in
cases where the source is directional.
The compressions and decompressions
associated with sound waves are
detected as changes in pressure by
aquatic life and man-made sound
receptors such as hydrophones.

Even in the absence of sound from the
specified activity, the underwater
environment is typically loud due to
ambient sound. Ambient sound is
defined as environmental background
sound levels lacking a single source or
point (Richardson et al., 1995), and the
sound level of a region is defined by the
total acoustical energy being generated
by known and unknown sources. These
sources may include physical (e.g.,
waves, earthquakes, ice, atmospheric
sound), biological (e.g., sounds
produced by marine mammals, fish, and
invertebrates), and anthropogenic sound
(e.g., vessels, dredging, aircraft,
construction). A number of sources
contribute to ambient sound, including
the following (Richardson et al., 1995):

e Wind and waves: The complex
interactions between wind and water
surface, including processes such as
breaking waves and wave-induced
bubble oscillations and cavitation, are a
main source of naturally occurring
ambient noise for frequencies between
200 Hz and 50 kHz (Mitson, 1995). In
general, ambient sound levels tend to
increase with increasing wind speed
and wave height. Surf noise becomes
important near shore, with
measurements collected at a distance of
8.5 km from shore showing an increase
of 10 dB in the 100 to 700 Hz band
during heavy surf conditions.

e Precipitation: Sound from rain and
hail impacting the water surface can
become an important component of total
noise at frequencies above 500 Hz, and
possibly down to 100 Hz during quiet
times.

¢ Biological: Marine mammals can
contribute significantly to ambient noise
levels, as can some fish and shrimp. The

frequency band for biological
contributions is from approximately 12
Hz to over 100 kHz.

¢ Anthropogenic: Sources of ambient
noise related to human activity include
transportation (surface vessels and
aircraft), dredging and construction, oil
and gas drilling and production, seismic
surveys, sonar, explosions, and ocean
acoustic studies. Shipping noise
typically dominates the total ambient
noise for frequencies between 20 and
300 Hz. In general, the frequencies of
anthropogenic sounds are below 1 kHz
and, if higher frequency sound levels
are created, they attenuate rapidly
(Richardson et al., 1995). Sound from
identifiable anthropogenic sources other
than the activity of interest (e.g., a
passing vessel) is sometimes termed
background sound, as opposed to
ambient sound.

The sum of the various natural and
anthropogenic sound sources at any
given location and time—which
comprise “ambient” or “background”
sound—depends not only on the source
levels (as determined by current
weather conditions and levels of
biological and shipping activity) but
also on the ability of sound to propagate
through the environment. In turn, sound
propagation is dependent on the
spatially and temporally varying
properties of the water column and sea
floor, and is frequency-dependent. As a
result of the dependence on a large
number of varying factors, ambient
sound levels can be expected to vary
widely over both coarse and fine spatial
and temporal scales. Sound levels at a
given frequency and location can vary
by 10-20 dB from day to day
(Richardson et al., 1995). The result is
that, depending on the source type and
its intensity, sound from the specified
activity may be a negligible addition to
the local environment or could form a
distinctive signal that may affect marine
mammals.

The underwater acoustic environment
in Sinclair Inlet is likely to be
dominated by noise from day-to-day
port and vessel activities. Normal port
activities include vessel traffic from
large ships, submarines, support vessels,
and security boats, and loading and
maintenance operations. Other sources
of human-generated underwater sound
in the area are recreational vessels,
industrial ship noise, and ferry traffic at
the adjacent Washington State Ferry
Terminal. In 2009, the average
broadband (100 Hz—20 kHz) underwater
noise level at NBK Bangor in the Hood
Canal was measured at 114 dB (Slater,
2009), which is within the range of
levels reported for a number of sites
within the greater Puget Sound region
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(95-135 dB; e.g., Carlson et al., 2005;
Veirs and Veirs, 2006). Measurements
near ferry terminals in Puget Sound,
such as the Bremerton terminal adjacent
to NBKB, resulted in median noise
levels (50% cumulative distribution
function) between 106 and 133 dB
(Laughlin, 2012). Although no specific
measurements have been made at

NBKB, it is reasonable to believe that
levels may generally be higher than at
NBK Bangor as there is a greater degree
of activity, that levels periodically
exceed the 120-dB threshold and,
therefore, that the high levels of
anthropogenic activity in the area create
an environment far different from
quieter habitats where behavioral

reactions to sounds around the 120-dB
threshold have been observed (e.g.,
Malme et al., 1984, 1988).

Known sound levels and frequency
ranges associated with anthropogenic
sources similar to those that would be
used for this project are summarized in
Table 2. Details of the source types are
described in the following text.

TABLE 2—REPRESENTATIVE SOUND LEVELS OF ANTHROPOGENIC SOURCES

Sound source gﬁgg?ﬂ?; Undervxllg\t/g sound Reference
SMall VESSEIS ... 250-1,000 | 151 dB rms at 1 m | Richardson et al., 1995.
Tug docking gravel barge ...........ccccviiiiiiiiiiiiciccee 200-1,000 | 149 dB rms at 100 | Blackwell and Greene, 2002.
Vibratory driving of 72-in steel pipe pile .......ccccceerivrieenenn. 10-1,500 18r(;].dB rms at 10 Reyff, 2007.
Impact driving of 36-in steel pipe pile ........cccocceeviiriiiiiennns 10-1,500 19?.dB rms at 10 Laughlin, 2007.
Impact driving of 66-in cast-in-steel-shell (CISS) pile ........ 10-1,500 19?.dB rms at 10 Reviewed in Hastings and Popper, 2005.
m.

In-water construction activities
associated with the project would
include impact pile driving and
vibratory pile driving (removal only).
The sounds produced by these activities
fall into one of two general sound types:
Pulsed and non-pulsed (defined in the
following). The distinction between
these two sound types is important
because they have differing potential to
cause physical effects, particularly with
regard to hearing (e.g., Ward, 1997 in
Southall et al., 2007). Please see
Southall et al., (2007) for an in-depth
discussion of these concepts.

Pulsed sound sources (e.g.,
explosions, gunshots, sonic booms,
impact pile driving) produce signals
that are brief (typically considered to be
less than one second), broadband, atonal
transients (ANSI, 1986; Harris, 1998;
NIOSH, 1998; ISO, 2003; ANSI, 2005)
and occur either as isolated events or
repeated in some succession. Pulsed
sounds are all characterized by a
relatively rapid rise from ambient
pressure to a maximal pressure value
followed by a rapid decay period that
may include a period of diminishing,
oscillating maximal and minimal
pressures, and generally have an
increased capacity to induce physical
injury as compared with sounds that
lack these features.

Non-pulsed sounds can be tonal,
narrowband, or broadband, brief or
prolonged, and may be either
continuous or non-continuous (ANSI,
1995; NIOSH, 1998). Some of these non-
pulsed sounds can be transient signals
of short duration but without the
essential properties of pulses (e.g., rapid
rise time). Examples of non-pulsed
sounds include those produced by

vessels, aircraft, machinery operations
such as drilling or dredging, vibratory
pile driving, and active sonar systems
(such as those used by the U.S. Navy).
The duration of such sounds, as
received at a distance, can be greatly
extended in a highly reverberant
environment.

Impact hammers operate by
repeatedly dropping a heavy piston onto
a pile to drive the pile into the substrate.
Sound generated by impact hammers is
characterized by rapid rise times and
high peak levels, a potentially injurious
combination (Hastings and Popper,
2005). Vibratory hammers install piles
by vibrating them and allowing the
weight of the hammer to push them into
the sediment. Vibratory hammers
produce significantly less sound than
impact hammers. Peak SPLs may be 180
dB or greater, but are generally 10 to 20
dB lower than SPLs generated during
impact pile driving of the same-sized
pile (Oestman et al., 2009). Rise time is
slower, reducing the probability and
severity of injury, and sound energy is
distributed over a greater amount of
time (Nedwell and Edwards, 2002;
Carlson et al., 2005).

Marine Mammal Hearing

Hearing is the most important sensory
modality for marine mammals, and
exposure to sound can have deleterious
effects. To appropriately assess these
potential effects, it is necessary to
understand the frequency ranges marine
mammals are able to hear. Current data
indicate that not all marine mammal
species have equal hearing capabilities
(e.g., Richardson et al., 1995; Wartzok
and Ketten, 1999; Au and Hastings,
2008). To reflect this, Southall et al.

(2007) recommended that marine
mammals be divided into functional
hearing groups based on measured or
estimated hearing ranges on the basis of
available behavioral data, audiograms
derived using auditory evoked potential
techniques, anatomical modeling, and
other data. The lower and/or upper
frequencies for some of these functional
hearing groups have been modified from
those designated by Southall et al.
(2007). The functional groups and the
associated frequencies are indicated
below (note that these frequency ranges
do not necessarily correspond to the
range of best hearing, which varies by
species):

¢ Low-frequency cetaceans
(mysticetes): Functional hearing is
estimated to occur between
approximately 7 Hz and 30 kHz
(extended from 22 kHz; Watkins, 1986;
Au et al., 2006; Lucifredi and Stein,
2007; Ketten and Mountain, 2009;
Tubelli et al., 2012);

e Mid-frequency cetaceans (larger
toothed whales, beaked whales, and
most delphinids): Functional hearing is
estimated to occur between
approximately 150 Hz and 160 kHz;

¢ High-frequency cetaceans
(porpoises, river dolphins, and members
of the genera Kogia and
Cephalorhynchus; now considered to
include two members of the genus
Lagenorhynchus on the basis of recent
echolocation data and genetic data
[May-Collado and Agnarsson, 2006;
Kyhn et al. 2009, 2010; Tougaard et al.
2010]): Functional hearing is estimated
to occur between approximately 200 Hz
and 180 kHz; and

¢ Pinnipeds in water: Functional
hearing is estimated to occur between
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approximately 75 Hz to 100 kHz for
Phocidae (true seals) and between 100
Hz and 40 kHz for Otariidae (eared
seals), with the greatest sensitivity
between approximately 700 Hz and 20
kHz. The pinniped functional hearing
group was modified from Southall et al.
(2007) on the basis of data indicating
that phocid species have consistently
demonstrated an extended frequency
range of hearing compared to otariids,
especially in the higher frequency range
(Hemila et al., 2006; Kastelein et al.,
2009; Reichmuth et al., 2013).

There are five marine mammal
species (two cetacean and three
pinniped [two otariid and one phocid]
species) with expected potential to co-
occur with Navy construction activities.
Please refer to Table 1. Of the two
cetacean species that may be present,
the killer whale is classified as mid-
frequency and the gray whale is
classified as low-frequency.

Acoustic Effects, Underwater

Potential Effects of Pile Driving
Sound—The effects of sounds from pile
driving might result in one or more of
the following: Temporary or permanent
hearing impairment, non-auditory
physical or physiological effects,
behavioral disturbance, and masking
(Richardson et al., 1995; Gordon et al.,
2004; Nowacek et al., 2007; Southall et
al., 2007). The effects of pile driving on
marine mammals are dependent on
several factors, including the size, type,
and depth of the animal; the depth,
intensity, and duration of the pile
driving sound; the depth of the water
column; the substrate of the habitat; the
standoff distance between the pile and
the animal; and the sound propagation
properties of the environment. Impacts
to marine mammals from pile driving
activities are expected to result
primarily from acoustic pathways. As
such, the degree of effect is intrinsically
related to the received level and
duration of the sound exposure, which
are in turn influenced by the distance
between the animal and the source. The
further away from the source, the less
intense the exposure should be. The
substrate and depth of the habitat affect
the sound propagation properties of the
environment. Shallow environments are
typically more structurally complex,
which leads to rapid sound attenuation.
In addition, substrates that are soft (e.g.,
sand) would absorb or attenuate the
sound more readily than hard substrates
(e.g., rock) which may reflect the
acoustic wave. Soft porous substrates
would also likely require less time to
drive the pile, and possibly less forceful
equipment, which would ultimately

decrease the intensity of the acoustic
source.

In the absence of mitigation, impacts
to marine species would be expected to
result from physiological and behavioral
responses to both the type and strength
of the acoustic signature (Viada et al.,
2008). The type and severity of
behavioral impacts are more difficult to
define due to limited studies addressing
the behavioral effects of impulsive
sounds on marine mammals. Potential
effects from impulsive sound sources
can range in severity from effects such
as behavioral disturbance or tactile
perception to physical discomfort, slight
injury of the internal organs and the
auditory system, or mortality (Yelverton
etal., 1973).

Hearing Impairment and Other
Physical Effects—Marine mammals
exposed to high intensity sound
repeatedly or for prolonged periods can
experience hearing threshold shift (TS),
which is the loss of hearing sensitivity
at certain frequency ranges (Kastak et
al., 1999; Schlundt et al., 2000;
Finneran et al., 2002, 2005). TS can be
permanent (PTS), in which case the loss
of hearing sensitivity is not recoverable,
or temporary (TTS), in which case the
animal’s hearing threshold would
recover over time (Southall et al., 2007).
Marine mammals depend on acoustic
cues for vital biological functions, (e.g.,
orientation, communication, finding
prey, avoiding predators); thus, TTS
may result in reduced fitness in survival
and reproduction. However, this
depends on the frequency and duration
of TTS, as well as the biological context
in which it occurs. TTS of limited
duration, occurring in a frequency range
that does not coincide with that used for
recognition of important acoustic cues,
would have little to no effect on an
animal’s fitness. Repeated sound
exposure that leads to TTS could cause
PTS. PTS constitutes injury, but TTS
does not (Southall et al., 2007). The
following subsections discuss in
somewhat more detail the possibilities
of TTS, PTS, and non-auditory physical
effects.

Temporary Threshold Shift—TTS is
the mildest form of hearing impairment
that can occur during exposure to a
strong sound (Kryter, 1985). While
experiencing TTS, the hearing threshold
rises, and a sound must be stronger in
order to be heard. In terrestrial
mammals, TTS can last from minutes or
hours to days (in cases of strong TTS).
For sound exposures at or somewhat
above the TTS threshold, hearing
sensitivity in both terrestrial and marine
mammals recovers rapidly after
exposure to the sound ends. Few data
on sound levels and durations necessary

to elicit mild TTS have been obtained
for marine mammals, and none of the
published data concern TTS elicited by
exposure to multiple pulses of sound.
Available data on TTS in marine
mammals are summarized in Southall et
al. (2007).

Given the available data, the received
level of a single pulse (with no
frequency weighting) might need to be
approximately 186 dB re 1 pPa2-s (i.e.,
186 dB sound exposure level [SEL] or
approximately 221-226 dB p-p [peak])
in order to produce brief, mild TTS.
Exposure to several strong pulses that
each have received levels near 190 dB
rms (175—180 dB SEL) might result in
cumulative exposure of approximately
186 dB SEL and thus slight TTS in a
small odontocete, assuming the TTS
threshold is (to a first approximation) a
function of the total received pulse
energy.

The above TTS information for
odontocetes is derived from studies on
the bottlenose dolphin (Tursiops
truncatus) and beluga whale
(Delphinapterus leucas). There is no
published TTS information for other
species of cetaceans. However,
preliminary evidence from a harbor
porpoise exposed to pulsed sound
suggests that its TTS threshold may
have been lower (Lucke et al., 2009). As
summarized above, data that are now
available imply that TTS is unlikely to
occur unless odontocetes are exposed to
pile driving pulses stronger than 180 dB
re 1 uPa rms.

Permanent Threshold Shift—When
PTS occurs, there is physical damage to
the sound receptors in the ear. In severe
cases, there can be total or partial
deafness, while in other cases the
animal has an impaired ability to hear
sounds in specific frequency ranges
(Kryter, 1985). There is no specific
evidence that exposure to pulses of
sound can cause PTS in any marine
mammal. However, given the possibility
that mammals close to a sound source
might incur TTS, there has been further
speculation about the possibility that
some individuals might incur PTS.
Single or occasional occurrences of mild
TTS are not indicative of permanent
auditory damage, but repeated or (in
some cases) single exposures to a level
well above that causing TTS onset might
elicit PTS.

Relationships between TTS and PTS
thresholds have not been studied in
marine mammals but are assumed to be
similar to those in humans and other
terrestrial mammals. PTS might occur at
areceived sound level at least several
decibels above that inducing mild TTS
if the animal were exposed to strong
sound pulses with rapid rise time.
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Based on data from terrestrial mammals,
a precautionary assumption is that the
PTS threshold for impulse sounds (such
as pile driving pulses as received close
to the source) is at least 6 dB higher than
the TTS threshold on a peak-pressure
basis and probably greater than 6 dB
(Southall et al., 2007). On an SEL basis,
Southall et al. (2007) estimated that
received levels would need to exceed
the TTS threshold by at least 15 dB for
there to be risk of PTS. Thus, for
cetaceans, Southall et al. (2007) estimate
that the PTS threshold might be an M-
weighted SEL (for the sequence of
received pulses) of approximately 198
dB re 1 pPa2-s (15 dB higher than the
TTS threshold for an impulse). Given
the higher level of sound necessary to
cause PTS as compared with TTS, it is
considerably less likely that PTS could
occur.

Measured source levels from impact
pile driving can be as high as 214 dB
rms. Although no marine mammals
have been shown to experience TTS or
PTS as a result of being exposed to pile
driving activities, captive bottlenose
dolphins and beluga whales exhibited
changes in behavior when exposed to
strong pulsed sounds (Finneran et al.,
2000, 2002, 2005). The animals tolerated
high received levels of sound before
exhibiting aversive behaviors.
Experiments on a beluga whale showed
that exposure to a single watergun
impulse at a received level of 207 kPa
(30 psi) p-p, which is equivalent to 228
dB p-p, resulted in a 7 and 6 dB TTS
in the beluga whale at 0.4 and 30 kHz,
respectively. Thresholds returned to
within 2 dB of the pre-exposure level
within four minutes of the exposure
(Finneran et al., 2002). Although the
source level of pile driving from one
hammer strike is expected to be much
lower than the single watergun impulse
cited here, animals being exposed for a
prolonged period to repeated hammer
strikes could receive more sound
exposure in terms of SEL than from the
single watergun impulse (estimated at
188 dB re 1 pPa2-s) in the
aforementioned experiment (Finneran et
al., 2002). However, in order for marine
mammals to experience TTS or PTS, the
animals have to be close enough to be
exposed to high intensity sound levels
for a prolonged period of time. Based on
the best scientific information available,
these SPLs are far below the thresholds
that could cause TTS or the onset of
PTS.

Non-auditory Physiological Effects—
Non-auditory physiological effects or
injuries that theoretically might occur in
marine mammals exposed to strong
underwater sound include stress,
neurological effects, bubble formation,

resonance effects, and other types of
organ or tissue damage (Cox ef al., 2006;
Southall et al., 2007). Studies examining
such effects are limited. In general, little
is known about the potential for pile
driving to cause auditory impairment or
other physical effects in marine
mammals. Available data suggest that
such effects, if they occur at all, would
presumably be limited to short distances
from the sound source and to activities
that extend over a prolonged period.
The available data do not allow
identification of a specific exposure
level above which non-auditory effects
can be expected (Southall et al., 2007)
or any meaningful quantitative
predictions of the numbers (if any) of
marine mammals that might be affected
in those ways. Marine mammals that
show behavioral avoidance of pile
driving, including some odontocetes
and some pinnipeds, are especially
unlikely to incur auditory impairment
or non-auditory physical effects.

Disturbance Reactions

Disturbance includes a variety of
effects, including subtle changes in
behavior, more conspicuous changes in
activities, and displacement. Behavioral
responses to sound are highly variable
and context-specific and reactions, if
any, depend on species, state of
maturity, experience, current activity,
reproductive state, auditory sensitivity,
time of day, and many other factors
(Richardson et al., 1995; Wartzok et al.,
2003; Southall et al., 2007).

Habituation can occur when an
animal’s response to a stimulus wanes
with repeated exposure, usually in the
absence of unpleasant associated events
(Wartzok et al., 2003). Animals are most
likely to habituate to sounds that are
predictable and unvarying. The opposite
process is sensitization, when an
unpleasant experience leads to
subsequent responses, often in the form
of avoidance, at a lower level of
exposure. Behavioral state may affect
the type of response as well. For
example, animals that are resting may
show greater behavioral change in
response to disturbing sound levels than
animals that are highly motivated to
remain in an area for feeding
(Richardson et al., 1995; NRC, 2003;
Wartzok et al., 2003).

Controlled experiments with captive
marine mammals showed pronounced
behavioral reactions, including
avoidance of loud sound sources
(Ridgway et al., 1997; Finneran et al.,
2003). Observed responses of wild
marine mammals to loud pulsed sound
sources (typically seismic guns or
acoustic harassment devices, but also
including pile driving) have been varied

but often consist of avoidance behavior
or other behavioral changes suggesting
discomfort (Morton and Symonds, 2002;
Thorson and Reyff, 2006; see also
Gordon et al., 2004; Wartzok et al.,
2003; Nowacek et al., 2007). Responses
to continuous sound, such as vibratory
pile installation, have not been
documented as well as responses to
pulsed sounds.

With both types of pile driving, it is
likely that the onset of pile driving
could result in temporary, short term
changes in an animal’s typical behavior
and/or avoidance of the affected area.
These behavioral changes may include
(Richardson et al., 1995): Changing
durations of surfacing and dives,
number of blows per surfacing, or
moving direction and/or speed;
reduced/increased vocal activities;
changing/cessation of certain behavioral
activities (such as socializing or
feeding); visible startle response or
aggressive behavior (such as tail/fluke
slapping or jaw clapping); avoidance of
areas where sound sources are located;
and/or flight responses (e.g., pinnipeds
flushing into water from haul-outs or
rookeries). Pinnipeds may increase their
haul-out time, possibly to avoid in-
water disturbance (Thorson and Reyff,
2006).

The biological significance of many of
these behavioral disturbances is difficult
to predict, especially if the detected
disturbances appear minor. However,
the consequences of behavioral
modification could be expected to be
biologically significant if the change
affects growth, survival, or
reproduction. Significant behavioral
modifications that could potentially
lead to effects on growth, survival, or
reproduction include:

¢ Drastic changes in diving/surfacing
patterns (such as those thought to cause
beaked whale stranding due to exposure
to military mid-frequency tactical
sonar);

e Habitat abandonment due to loss of
desirable acoustic environment; and

¢ Cessation of feeding or social
interaction.

The onset of behavioral disturbance
from anthropogenic sound depends on
both external factors (characteristics of
sound sources and their paths) and the
specific characteristics of the receiving
animals (hearing, motivation,
experience, demography) and is difficult
to predict (Southall et al., 2007).

Auditory Masking

Natural and artificial sounds can
disrupt behavior by masking, or
interfering with, a marine mammal’s
ability to hear other sounds. Masking
occurs when the receipt of a sound is
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interfered with by another coincident
sound at similar frequencies and at
similar or higher levels. Chronic
exposure to excessive, though not high-
intensity, sound could cause masking at
particular frequencies for marine
mammals that utilize sound for vital
biological functions. Masking can
interfere with detection of acoustic
signals such as communication calls,
echolocation sounds, and
environmental sounds important to
marine mammals. Therefore, under
certain circumstances, marine mammals
whose acoustical sensors or
environment are being severely masked
could also be impaired from maximizing
their performance fitness in survival
and reproduction. If the coincident
(masking) sound were man-made, it
could be potentially harassing if it
disrupted hearing-related behavior. It is
important to distinguish TTS and PTS,
which persist after the sound exposure,
from masking, which occurs during the
sound exposure. Because masking
(without resulting in TS) is not
associated with abnormal physiological
function, it is not considered a
physiological effect, but rather a
potential behavioral effect.

The frequency range of the potentially
masking sound is important in
determining any potential behavioral
impacts. Because sound generated from
in-water pile driving is mostly
concentrated at low frequency ranges, it
may have less effect on high frequency
echolocation sounds made by porpoises.
However, lower frequency man-made
sounds are more likely to affect
detection of communication calls and
other potentially important natural
sounds such as surf and prey sound. It
may also affect communication signals
when they occur near the sound band
and thus reduce the communication
space of animals (e.g., Clark et al., 2009)
and cause increased stress levels (e.g.,
Foote et al., 2004; Holt et al., 2009).

Masking has the potential to impact
species at the population or community
levels as well as at individual levels.
Masking affects both senders and
receivers of the signals and can
potentially have long-term chronic
effects on marine mammal species and
populations. Recent research suggests
that low frequency ambient sound levels
have increased by as much as 20 dB
(more than three times in terms of SPL)
in the world’s ocean from pre-industrial
periods, and that most of these increases
are from distant shipping (Hildebrand,
2009). All anthropogenic sound sources,
such as those from vessel traffic, pile
driving, and dredging activities,
contribute to the elevated ambient
sound levels, thus intensifying masking.

The most intense underwater sounds
in the proposed action are those
produced by impact pile driving. Given
that the energy distribution of pile
driving covers a broad frequency
spectrum, sound from these sources
would likely be within the audible
range of marine mammals present in the
project area. Impact pile driving activity
is relatively short-term, with rapid
pulses occurring for approximately
fifteen minutes per pile. The probability
for impact pile driving resulting from
this proposed action masking acoustic
signals important to the behavior and
survival of marine mammal species is
likely to be negligible. Vibratory pile
driving is also relatively short-term,
with rapid oscillations occurring for
approximately one and a half hours per
pile. It is possible that vibratory pile
driving resulting from this proposed
action may mask acoustic signals
important to the behavior and survival
of marine mammal species, but the
short-term duration and limited affected
area would result in insignificant
impacts from masking. Any masking
event that could possibly rise to Level
B harassment under the MMPA would
occur concurrently within the zones of
behavioral harassment already
estimated for vibratory and impact pile
driving, and which have already been
taken into account in the exposure
analysis.

Acoustic Effects, Airborne

Marine mammals that occur in the
project area could be exposed to
airborne sounds associated with pile
driving that have the potential to cause
harassment, depending on their distance
from pile driving activities. Airborne
pile driving sound would have less
impact on cetaceans than pinnipeds
because sound from atmospheric
sources does not transmit well
underwater (Richardson et al., 1995);
thus, airborne sound would only be an
issue for pinnipeds either hauled-out or
looking with heads above water in the
project area. Most likely, airborne sound
would cause behavioral responses
similar to those discussed above in
relation to underwater sound. For
instance, anthropogenic sound could
cause hauled-out pinnipeds to exhibit
changes in their normal behavior, such
as reduction in vocalizations, or cause
them to temporarily abandon their
habitat and move further from the
source. Studies by Blackwell et al.
(2004) and Moulton et al. (2005)
indicate a tolerance or lack of response
to unweighted airborne sounds as high
as 112 dB peak and 96 dB rms.

Anticipated Effects on Habitat

The proposed activities at NBKB
would not result in permanent impacts
to habitats used directly by marine
mammals, such as haul-out sites, but
may have potential short-term impacts
to food sources such as forage fish and
salmonids. The proposed activities
could also affect acoustic habitat (see
masking discussion above), but this is
unlikely given the existing conditions at
the project site (see previous discussion
of acoustic environment under
“Description of Sound Sources” above).
There are no rookeries or major haul-out
sites, no known foraging hotspots, or
other ocean bottom structure of
significant biological importance to
marine mammals present in the marine
waters in the vicinity of the project area.
Therefore, the main impact issue
associated with the proposed activity
would be temporarily elevated sound
levels and the associated direct effects
on marine mammals, as discussed
previously in this document. The most
likely impact to marine mammal habitat
occurs from pile driving effects on likely
marine mammal prey (i.e., fish) near
NBKB and minor impacts to the
immediate substrate during installation
and removal of piles during the pier
maintenance project.

Pile Driving Effects on Potential Prey

Construction activities would produce
both pulsed (i.e., impact pile driving)
and continuous (i.e., vibratory pile
driving) sounds. Fish react to sounds
which are especially strong and/or
intermittent low-frequency sounds.
Short duration, sharp sounds can cause
overt or subtle changes in fish behavior
and local distribution. Hastings and
Popper (2005) identified several studies
that suggest fish may relocate to avoid
certain areas of sound energy.
Additional studies have documented
effects of pile driving on fish, although
several are based on studies in support
of large, multiyear bridge construction
projects (e.g., Scholik and Yan, 2001,
2002; Popper and Hastings, 2009).
Sound pulses at received levels of 160
dB may cause subtle changes in fish
behavior. SPLs of 180 dB may cause
noticeable changes in behavior (Pearson
et al., 1992; Skalski et al., 1992). SPLs
of sufficient strength have been known
to cause injury to fish and fish
mortality. The most likely impact to fish
from pile driving activities at the project
area would be temporary behavioral
avoidance of the area. The duration of
fish avoidance of this area after pile
driving stops is unknown, but a rapid
return to normal recruitment,
distribution and behavior is anticipated.
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In general, impacts to marine mammal
prey species are expected to be minor
and temporary due to the short
timeframe for the project. However,
adverse impacts may occur to a few
species of fish which may still be
present in the project area despite
operating in a reduced work window in
an attempt to avoid important fish
spawning time periods.

Pile Driving Effects on Potential
Foraging Habitat

The area likely impacted by the
project is relatively small compared to
the available habitat in inland waters in
the region. Avoidance by potential prey
(i.e., fish) of the immediate area due to
the temporary loss of this foraging
habitat is also possible. The duration of
fish avoidance of this area after pile
driving stops is unknown, but a rapid
return to normal recruitment,
distribution and behavior is anticipated.
Any behavioral avoidance by fish of the
disturbed area would still leave
significantly large areas of fish and
marine mammal foraging habitat in the
nearby vicinity.

In summary, given the short daily
duration of sound associated with
individual pile driving events and the
relatively small areas being affected,
pile driving activities associated with
the proposed action are not likely to
have a permanent, adverse effect on any
fish habitat, or populations of fish
species. The area around NBKB,
including the adjacent ferry terminal
and nearby marinas, is heavily altered
with significant levels of industrial and
recreational activity, and is unlikely to
harbor significant amounts of forage
fish. Thus, any impacts to marine
mammal habitat are not expected to
cause significant or long-term
consequences for individual marine
mammals or their populations.

Proposed Mitigation

In order to issue an IHA under
Section 101(a)(5)(D) of the MMPA,
NMFS must set forth the permissible
methods of taking pursuant to such
activity, and other means of effecting
the least practicable impact on such
species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance, and on the availability of
such species or stock for taking for
certain subsistence uses.

Measurements from similar pile
driving events were coupled with
practical spreading loss to estimate
zones of influence (ZOI; see “Estimated
Take by Incidental Harassment”); these
values were used to develop mitigation
measures for pile driving activities at

NBKB. The ZOIs effectively represent
the mitigation zone that would be
established around each pile to prevent
Level A harassment to marine
mammals, while providing estimates of
the areas within which Level B
harassment might occur. In addition to
the specific measures described later in
this section, the Navy would conduct
briefings between construction
supervisors and crews, marine mammal
monitoring team, and Navy staff prior to
the start of all pile driving activity, and
when new personnel join the work, in
order to explain responsibilities,
communication procedures, marine
mammal monitoring protocol, and
operational procedures.

Monitoring and Shutdown for Pile
Driving

The following measures would apply
to the Navy’s mitigation through
shutdown and disturbance zones:

Shutdown Zone—For all pile driving
activities, the Navy will establish a
shutdown zone intended to contain the
area in which SPLs equal or exceed the
190 dB rms acoustic injury criteria. The
purpose of a shutdown zone is to define
an area within which shutdown of
activity would occur upon sighting of a
marine mammal (or in anticipation of an
animal entering the defined area), thus
preventing injury of marine mammals
(as described previously under
“Potential Effects of the Specified
Activity on Marine Mammals”, serious
injury or death are unlikely outcomes
even in the absence of mitigation
measures). Modeled radial distances for
shutdown zones are shown in Table 5.
However, a minimum shutdown zone of
10 m (which is larger than the
maximum predicted injury zone) will be
established during all pile driving
activities, regardless of the estimated
zone. Vibratory pile driving activities
are not predicted to produce sound
exceeding the 190-dB Level A
harassment threshold, but these
precautionary measures are intended to
prevent the already unlikely possibility
of physical interaction with
construction equipment and to further
reduce any possibility of acoustic
injury.

Disturbance Zone—Disturbance zones
are the areas in which SPLs equal or
exceed 160 and 120 dB rms (for impulse
and continuous sound, respectively).
Disturbance zones provide utility for
monitoring conducted for mitigation
purposes (i.e., shutdown zone
monitoring) by establishing monitoring
protocols for areas adjacent to the
shutdown zones. Monitoring of
disturbance zones enables observers to
be aware of and communicate the

presence of marine mammals in the
project area but outside the shutdown
zone and thus prepare for potential
shutdowns of activity. However, the
primary purpose of disturbance zone
monitoring is for documenting incidents
of Level B harassment; disturbance zone
monitoring is discussed in greater detail
later (see “Proposed Monitoring and
Reporting”). Nominal radial distances
for disturbance zones are shown in
Table 5.

In order to document observed
incidences of harassment, monitors
record all marine mammal observations,
regardless of location. The observer’s
location, as well as the location of the
pile being driven, is known from a GPS.
The location of the animal is estimated
as a distance from the observer, which
is then compared to the location from
the pile. It may then be estimated
whether the animal was exposed to
sound levels constituting incidental
harassment on the basis of predicted
distances to relevant thresholds in post-
processing of observational and acoustic
data, and a precise accounting of
observed incidences of harassment
created. This information may then be
used to extrapolate observed takes to
reach an approximate understanding of
actual total takes.

Monitoring Protocols—Monitoring
would be conducted before, during, and
after pile driving activities. In addition,
observers shall record all incidents of
marine mammal occurrence, regardless
of distance from activity, and shall
document any behavioral reactions in
concert with distance from piles being
driven. Observations made outside the
shutdown zone will not result in
shutdown; that pile segment would be
completed without cessation, unless the
animal approaches or enters the
shutdown zone, at which point all pile
driving activities would be halted.
Monitoring will take place from fifteen
minutes prior to initiation through
thirty minutes post-completion of pile
driving activities. Pile driving activities
include the time to install or remove a
single pile or series of piles, as long as
the time elapsed between uses of the
pile driving equipment is no more than
thirty minutes. Please see the
Monitoring Plan (Appendix C in the
Navy’s application), developed by the
Navy in agreement with NMFS, for full
details of the monitoring protocols.

The following additional measures
apply to visual monitoring:

(1) Monitoring will be conducted by
qualified observers, who will be placed
at the best vantage point(s) practicable
to monitor for marine mammals and
implement shutdown/delay procedures
when applicable by calling for the
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shutdown to the hammer operator.
Qualified observers are trained
biologists, with the following minimum
qualifications:

e Visual acuity in both eyes
(correction is permissible) sufficient for
discernment of moving targets at the
water’s surface with ability to estimate
target size and distance; use of
binoculars may be necessary to correctly
identify the target;

e Advanced education in biological
science or related field (undergraduate
degree or higher required);

e Experience and ability to conduct
field observations and collect data
according to assigned protocols (this
may include academic experience);

e Experience or training in the field
identification of marine mammals,
including the identification of
behaviors;

o Sufficient training, orientation, or
experience with the construction
operation to provide for personal safety
during observations;

e Writing skills sufficient to prepare a
report of observations including but not
limited to the number and species of
marine mammals observed; dates and
times when in-water construction
activities were conducted; dates and
times when in-water construction
activities were suspended to avoid
potential incidental injury from
construction sound of marine mammals
observed within a defined shutdown
zone; and marine mammal behavior;
and

e Ability to communicate orally, by
radio or in person, with project
personnel to provide real-time
information on marine mammals
observed in the area as necessary.

(2) Prior to the start of pile driving
activity, the shutdown zone will be
monitored for fifteen minutes to ensure
that it is clear of marine mammals. Pile
driving will only commence once
observers have declared the shutdown
zone clear of marine mammals; animals
will be allowed to remain in the
shutdown zone (i.e., must leave of their
own volition) and their behavior will be
monitored and documented. The
shutdown zone may only be declared
clear, and pile driving started, when the
entire shutdown zone is visible (i.e.,
when not obscured by dark, rain, fog,
etc.). In addition, if such conditions
should arise during impact pile driving
that is already underway, the activity
would be halted.

(3) If a marine mammal approaches or
enters the shutdown zone during the
course of pile driving operations,
activity will be halted and delayed until
either the animal has voluntarily left
and been visually confirmed beyond the

shutdown zone or fifteen minutes have
passed without re-detection of the
animal. Monitoring will be conducted
throughout the time required to drive a
pile.

Special Conditions

The Navy has not requested the
authorization of incidental take for
killer whales or gray whales (see
discussion below in “Estimated Take by
Incidental Harassment”’). Therefore,
shutdown would be implemented in the
event that either of these species is
observed in the vicinity, prior to
entering the defined disturbance zone.
As described later in this document, we
believe that occurrence of these species
during the in-water work window
would be uncommon and that the
occurrence of an individual or group
would likely be highly noticeable and
would attract significant attention in
local media and with local whale
watchers and interested citizens.

Prior to the start of pile driving on any
day, the Navy would contact and/or
review the latest sightings data from the
Orca Network and/or Center for Whale
Research to determine the location of
the nearest marine mammal sightings.
The Orca Sightings Network consists of
a list of over 600 residents, scientists,
and government agency personnel in the
U.S. and Canada, and includes passive
acoustic detections. The presence of a
killer whale or gray whale in the
southern reaches of Puget Sound would
be a notable event, drawing public
attention and media scrutiny. With this
level of coordination in the region of
activity, the Navy should be able to
effectively receive real-time information
on the presence or absence of whales,
sufficient to inform the day’s activities.
Pile driving would not occur if there
was the risk of incidental harassment of
a species for which incidental take was
not authorized.

During vibratory pile removal, four
land-based observers will monitor the
area; these would be positioned with
two at the pier work site, one at the
eastern extent of the ZOI in the Manette
neighborhood of Bremerton, and one at
the southern extent of the ZOI near the
Annapolis ferry landing in Port Orchard
(please see Figure 1 of Appendix C in
the Navy’s application). Additionally,
one vessel-based observer will travel
through the monitoring area, completing
an entire loop approximately every
thirty minutes. If any killer whales or
gray whales are detected, activity would
not begin or would shut down.

Timing Restrictions

In the project area, designated timing
restrictions exist to avoid in-water work

when salmonids and other spawning
forage fish are likely to be present. The
in-water work window is June 15—
March 1. All in-water construction
activities would occur only during
daylight hours (sunrise to sunset).

Soft Start

The use of a soft start procedure is
believed to provide additional
protection to marine mammals by
warning or providing a chance to leave
the area prior to the hammer operating
at full capacity, and typically involves
a requirement to initiate sound from the
hammer at reduced energy followed by
a waiting period. This procedure is
repeated two additional times. It is
difficult to specify the reduction in
energy for any given hammer because of
variation across drivers and, for impact
hammers, the actual number of strikes at
reduced energy will vary because
operating the hammer at less than full
power results in “bouncing” of the
hammer as it strikes the pile, resulting
in multiple “strikes.” The pier
maintenance project will utilize soft
start techniques for both impact and
vibratory pile driving. We require the
Navy to initiate sound from vibratory
hammers for fifteen seconds at reduced
energy followed by a thirty-second
waiting period, with the procedure
repeated two additional times. For
impact driving, we require an initial set
of three strikes from the impact hammer
at reduced energy, followed by a thirty-
second waiting period, then two
subsequent three strike sets. Soft start
will be required at the beginning of each
day’s pile driving work and at any time
following a cessation of pile driving of
thirty minutes or longer.

We have carefully evaluated the
Navy’s proposed mitigation measures
and considered their effectiveness in
past implementation to preliminarily
determine whether they are likely to
effect the least practicable impact on the
affected marine mammal species and
stocks and their habitat. Our evaluation
of potential measures included
consideration of the following factors in
relation to one another: (1) The manner
in which, and the degree to which, the
successful implementation of the
measure is expected to minimize
adverse impacts to marine mammals, (2)
the proven or likely efficacy of the
specific measure to minimize adverse
impacts as planned; and (3) the
practicability of the measure for
applicant implementation.

Any mitigation measure(s) we
prescribe should be able to accomplish,
have a reasonable likelihood of
accomplishing (based on current
science), or contribute to the
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accomplishment of one or more of the
general goals listed below:

(1) Avoidance or minimization of
injury or death of marine mammals
wherever possible (goals 2, 3, and 4 may
contribute to this goal).

(2) A reduction in the number (total
number or number at biologically
important time or location) of
individual marine mammals exposed to
stimuli expected to result in incidental
take (this goal may contribute to 1,
above, or to reducing takes by
behavioral harassment only).

(3) A reduction in the number (total
number or number at biologically
important time or location) of times any
individual marine mammal would be
exposed to stimuli expected to result in
incidental take (this goal may contribute
to 1, above, or to reducing takes by
behavioral harassment only).

(4) A reduction in the intensity of
exposure to stimuli expected to result in
incidental take (this goal may contribute
to 1, above, or to reducing the severity
of behavioral harassment only).

(5) Avoidance or minimization of
adverse effects to marine mammal
habitat, paying particular attention to
the prey base, blockage or limitation of
passage to or from biologically
important areas, permanent destruction
of habitat, or temporary disturbance of
habitat during a biologically important
time.

(6) For monitoring directly related to
mitigation, an increase in the
probability of detecting marine
mammals, thus allowing for more
effective implementation of the
mitigation.

Based on our evaluation of the Navy’s
proposed measures, as well as any other
potential measures that may be relevant
to the specified activity, we have
preliminarily determined that the
proposed mitigation measures provide
the means of effecting the least
practicable impact on marine mammal
species or stocks and their habitat,
paying particular attention to rookeries,
mating grounds, and areas of similar
significance.

Proposed Monitoring and Reporting

In order to issue an IHA for an
activity, Section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
“requirements pertaining to the
monitoring and reporting of such
taking”. The MMPA implementing
regulations at 50 CFR 216.104(a)(13)
indicate that requests for incidental take
authorizations must include the
suggested means of accomplishing the
necessary monitoring and reporting that
will result in increased knowledge of
the species and of the level of taking or

impacts on populations of marine
mammals that are expected to be
present in the proposed action area.

Any monitoring requirement we
prescribe should improve our
understanding of one or more of the
following:

e Occurrence of marine mammal
species in action area (e.g., presence,
abundance, distribution, density).

e Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through
better understanding of: (1) Action or
environment (e.g., source
characterization, propagation, ambient
noise); (2) Affected species (e.g., life
history, dive patterns); (3) Co-
occurrence of marine mammal species
with the action; or (4) Biological or
behavioral context of exposure (e.g., age,
calving or feeding areas).

e Individual responses to acute
stressors, or impacts of chronic
exposures (behavioral or physiological).

e How anticipated responses to
stressors impact either: (1) Long-term
fitness and survival of an individual; or
(2) Population, species, or stock.

e Effects on marine mammal habitat
and resultant impacts to marine
mammals.

e Mitigation and monitoring
effectiveness.

The Navy submitted a marine
mammal monitoring plan as part of the
IHA application for year one of this
project. It will be carried forward for
year two of this project and can be
found as Appendix C of the Navy’s
application, on the Internet at
www.nmfs.noaa.gov/pr/permits/
incidental htm.

Acoustic Monitoring

The Navy will implement a sound
source level verification study during
the specified activities. Data will be
collected in order to estimate airborne
and underwater source levels for
vibratory removal of timber piles and
impact driving of concrete piles, with
measurements conducted for ten piles of
each type. Monitoring will include one
underwater and one airborne
monitoring position. These exact
positions will be determined in the field
during consultation with Navy
personnel, subject to constraints related
to logistics and security requirements.
Reporting of measured sound level
signals will include the average,
minimum, and maximum rms value and
frequency spectra for each pile
monitored. Please see section 11.4.4 of
the Navy’s application for details of the
Navy’s acoustic monitoring plan.

Visual Marine Mammal Observations

The Navy will collect sighting data
and behavioral responses to
construction for marine mammal
species observed in the region of
activity during the period of activity. All
observers will be trained in marine
mammal identification and behaviors
and are required to have no other
construction-related tasks while
conducting monitoring. The Navy will
monitor the shutdown zone and
disturbance zone before, during, and
after pile driving, with observers located
at the best practicable vantage points.
Based on our requirements, the Navy
would implement the following
procedures for pile driving:

¢ MMOs would be located at the best
vantage point(s) in order to properly see
the entire shutdown zone and as much
of the disturbance zone as possible.

¢ During all observation periods,
observers will use binoculars and the
naked eye to search continuously for
marine mammals.

o If the shutdown zones are obscured
by fog or poor lighting conditions, pile
driving at that location will not be
initiated until that zone is visible.
Should such conditions arise while
impact driving is underway, the activity
would be halted.

e The shutdown and disturbance
zones around the pile will be monitored
for the presence of marine mammals
before, during, and after any pile driving
or removal activity.

During vibratory pile removal, four
observers would be deployed as
described under Proposed Mitigation,
including four land-based observers and
one-vessel-based observer traversing the
extent of the Level B harassment zone.
During impact driving, one observer
would be positioned at or near the pile
to observe the much smaller disturbance
zone.

Individuals implementing the
monitoring protocol will assess its
effectiveness using an adaptive
approach. Monitoring biologists will use
their best professional judgment
throughout implementation and seek
improvements to these methods when
deemed appropriate. Any modifications
to protocol will be coordinated between
NMFS and the Navy.

Data Collection

We require that observers use
approved data forms. Among other
pieces of information, the Navy will
record detailed information about any
implementation of shutdowns,
including the distance of animals to the
pile and description of specific actions
that ensued and resulting behavior of
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the animal, if any. In addition, the Navy
will attempt to distinguish between the
number of individual animals taken and
the number of incidents of take. We
require that, at a minimum, the
following information be collected on
the sighting forms:

¢ Date and time that monitored
activity begins or ends;

¢ Construction activities occurring
during each observation period;

e Weather parameters (e.g., percent
cover, visibility);

e Water conditions (e.g., sea state,
tide state);

e Species, numbers, and, if possible,
sex and age class of marine mammals;

¢ Description of any observable
marine mammal behavior patterns,
including bearing and direction of travel
and distance from pile driving activity;

¢ Distance from pile driving activities
to marine mammals and distance from
the marine mammals to the observation
point;

¢ Description of implementation of
mitigation measures (e.g., shutdown or
delay).

¢ Locations of all marine mammal
observations; and

e Other human activity in the area.

Reporting

A draft report would be submitted to
NMFS within 45 days of the completion
of marine mammal monitoring, or sixty
days prior to the issuance of any
subsequent IHA for this project,
whichever comes first. The report will
include marine mammal observations
pre-activity, during-activity, and post-
activity during pile driving days, and
will also provide descriptions of any
behavioral responses to construction
activities by marine mammals and a
complete description of all mitigation
shutdowns and the results of those
actions and an extrapolated total take
estimate based on the number of marine
mammals observed during the course of
construction. A final report must be
submitted within thirty days following
resolution of comments on the draft
report.

Monitoring Results From Previously
Authorized Activities

The Navy complied with the
mitigation and monitoring required
under the previous authorization for
this project. Marine mammal monitoring
occurred before, during, and after each
pile driving event. During the course of
these activities, the Navy did not exceed
the take levels authorized under the
THA.

In accordance with the 2013 IHA, the
Navy submitted a monitoring report
(Appendix D of the Navy’s application).

The Navy’s specified activity in relation
to the 2013 IHA included a total of 65
pile driving days; however, only a
limited program of test pile driving
actually took place. Pile driving
occurred on only two days, with a total
of only two piles driven (both impact-
driven concrete piles). The only species
observed was the California sea lion. A
total of 24 individuals were observed
within the defined Level B harassment
zone, but all were hauled-out on port
security barrier floats outside of the
defined Level B harassment zone for
airborne sound. Therefore, no take of
marine mammals occurred incidental to
project activity under the year one IHA.

Estimated Take by Incidental
Harassment

Except with respect to certain
activities not pertinent here, section
3(18) of the MMPA defines
“harassment” as: “. . . any act of
pursuit, torment, or annoyance which (i)
has the potential to injure a marine
mammal or marine mammal stock in the
wild [Level A harassment]; or (ii) has
the potential to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering [Level B
harassment].”

All anticipated takes would be by
Level B harassment resulting from
vibratory and impact pile driving and
involving temporary changes in
behavior. The proposed mitigation and
monitoring measures are expected to
minimize the possibility of injurious or
lethal takes such that take by Level A
harassment, serious injury, or mortality
is considered discountable. However, it
is unlikely that injurious or lethal takes
would occur even in the absence of the
planned mitigation and monitoring
measures.

If a marine mammal responds to a
stimulus by changing its behavior (e.g.,
through relatively minor changes in
locomotion direction/speed or
vocalization behavior), the response
may or may not constitute taking at the
individual level, and is unlikely to
affect the stock or the species as a
whole. However, if a sound source
displaces marine mammals from an
important feeding or breeding area for a
prolonged period, impacts on animals or
on the stock or species could potentially
be significant (e.g., Lusseau and Bejder,
2007; Weilgart, 2007). Given the many
uncertainties in predicting the quantity
and types of impacts of sound on
marine mammals, it is common practice
to estimate how many animals are likely
to be present within a particular

distance of a given activity, or exposed
to a particular level of sound. This
practice potentially overestimates the
numbers of marine mammals taken. In
addition, it is often difficult to
distinguish between the individuals
harassed and incidences of harassment.
In particular, for stationary activities, it
is more likely that some smaller number
of individuals may accrue a number of
incidences of harassment per individual
than for each incidence to accrue to a
new individual, especially if those
individuals display some degree of
residency or site fidelity and the
impetus to use the site (e.g., because of
foraging opportunities) is stronger than
the deterrence presented by the
harassing activity.

The project area is not believed to be
particularly important habitat for
marine mammals, nor is it considered
an area frequented by marine mammals,
although harbor seals may be present
year-round and sea lions are known to
haul-out on man-made objects at the
NBKB waterfront. Sightings of other
species are rare. Therefore, behavioral
disturbances that could result from
anthropogenic sound associated with
these activities are expected to affect
only a relatively small number of
individual marine mammals, although
those effects could be recurring over the
life of the project if the same individuals
remain in the project vicinity.

The Navy has requested authorization
for the incidental taking of small
numbers of Steller sea lions, California
sea lions, and harbor seals in Sinclair
Inlet and nearby waters that may result
from pile driving during construction
activities associated with the pier
maintenance project described
previously in this document. In order to
estimate the potential incidents of take
that may occur incidental to the
specified activity, we must first estimate
the extent of the sound field that may
be produced by the activity and then
consider in combination with
information about marine mammal
density or abundance in the project
area. We first provide information on
applicable sound thresholds for
determining effects to marine mammals
before describing the information used
in estimating the sound fields, the
available marine mammal density or
abundance information, and the method
of estimating potential incidents of take.

Sound Thresholds

We use generic sound exposure
thresholds to determine when an
activity that produces sound might
result in impacts to a marine mammal
such that a take by harassment might
occur. To date, no studies have been
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conducted that explicitly examine
impacts to marine mammals from pile
driving sounds or from which empirical
sound thresholds have been established.
These thresholds (Table 3) are used to
estimate when harassment may occur

(i.e., when an animal is exposed to
levels equal to or exceeding the relevant
criterion) in specific contexts; however,
useful contextual information that may
inform our assessment of effects is
typically lacking and we consider these

thresholds as step functions. NMFS is
working to revise these acoustic
guidelines; for more information on that
process, please visit
www.nmfs.noaa.gov/pr/acoustics/
guidelines.htm.

TABLE 3—CURRENT ACOUSTIC EXPOSURE CRITERIA

Criterion

Definition

Threshold

Level A harassment (underwater)

Level B harassment (underwater)

Level B harassment (airborne)

Injury (PTS—any level above that which is
known to cause TTS).
Behavioral disruption

Behavioral disruption

180 dB (cetaceans)/190 dB (pinnipeds) (rms)

160 dB (impulsive source)/120 dB (continuous
source) (rms)

90 dB (harbor seals)/100 dB (other pinnipeds)
(unweighted)

Distance to Sound Thresholds

Underwater Sound Propagation
Formula—Pile driving generates
underwater noise that can potentially
result in disturbance to marine
mammals in the project area.
Transmission loss (TL) is the decrease
in acoustic intensity as an acoustic
pressure wave propagates out from a
source. TL parameters vary with
frequency, temperature, sea conditions,
current, source and receiver depth,
water depth, water chemistry, and
bottom composition and topography.
The general formula for underwater TL
is:

TL=B* loglo(Rl/Rz),

Where

R; = the distance of the modeled SPL from
the driven pile, and

R, = the distance from the driven pile of the
initial measurement.

This formula neglects loss due to
scattering and absorption, which is

assumed to be zero here. The degree to
which underwater sound propagates
away from a sound source is dependent
on a variety of factors, most notably the
water bathymetry and presence or
absence of reflective or absorptive
conditions including in-water structures
and sediments. Spherical spreading
occurs in a perfectly unobstructed (free-
field) environment not limited by depth
or water surface, resulting in a 6 dB
reduction in sound level for each
doubling of distance from the source
(20*log[range]). Cylindrical spreading
occurs in an environment in which
sound propagation is bounded by the
water surface and sea bottom, resulting
in a reduction of 3 dB in sound level for
each doubling of distance from the
source (10*log[range]). A practical
spreading value of fifteen is often used
under conditions, such as Sinclair Inlet,
where water increases with depth as the
receiver moves away from the shoreline,

resulting in an expected propagation
environment that would lie between
spherical and cylindrical spreading loss
conditions. Practical spreading loss (4.5
dB reduction in sound level for each
doubling of distance) is assumed here.

Underwater Sound—The intensity of
pile driving sounds is greatly influenced
by factors such as the type of piles,
hammers, and the physical environment
in which the activity takes place.
However, a limited quantity of literature
is available for consideration regarding
SPLs recorded from pile driving projects
similar to the Navy’s activity (i.e.,
impact-driven concrete piles and
vibratory pile removal). In order to
determine reasonable SPLs and their
associated effects on marine mammals
that are likely to result from pile driving
at NBKB, studies with similar properties
to the specified activity were evaluated,
and are displayed in Table 4.

TABLE 4—SUMMARY OF PROXY MEASURED UNDERWATER SPLS

Method

Pile size and material

Measured SPLs

Location
Berth 22, Port of Oakland ™ ............ Impact ....
Mad River Slough, CA1 Vibratory

Port Townsend, WA 2

Vibratory (removal)

24-in concrete
13-in steel pipe ....
12-in timber

176 dB at 10 m.
155 dB at 10 m.
150 dB at 16 m.

Sources:! Caltrans, 2012; 2 Laughlin, 2011

We consider the values presented in
Table 4 to be representative of SPLs that
may be produced by impact driving of
concrete piles, vibratory removal of steel
piles, and vibratory removal of timber
piles, respectively. The value from Berth
22 was selected as representative of the

largest concrete pile size to be installed
and may be conservative when smaller
concrete piles are driven. The value
from Mad River Slough is for vibratory
installation and would likely be
conservative when applied to vibratory
extraction, which would be expected to

produce lower SPLs than vibratory
installation of same-sized piles. All
calculated distances to and the total area
encompassed by the marine mammal
sound thresholds are provided in Table
5.

TABLE 5—DISTANCES TO RELEVANT SOUND THRESHOLDS AND AREAS OF ENSONIFICATION, UNDERWATER

Description

Distance to threshold (m) and associated area of ensonification (km?2)

190 dB

180 dB

160 dB 120 dB

Concrete piles, impact

1.2, <0.0001

5.4, 0.0001

117, 0.04 n/a


http://www.nmfs.noaa.gov/pr/acoustics/guidelines.htm
http://www.nmfs.noaa.gov/pr/acoustics/guidelines.htm

45782

Federal Register/Vol. 79, No. 151/ Wednesday, August 6, 2014/ Notices

TABLE 5—DISTANCES TO RELEVANT SOUND THRESHOLDS AND AREAS OF ENSONIFICATION, UNDERWATER—Continued

Distance to threshold (m) and associated area of ensonification (km2)

Description
190 dB 180 dB 160 dB 120 dB
Steel piles, VIDratory ........oooeiiiii e 0 0 n/a 2,1542, 7.5
Timber piles, VIDratory ... 0 0 n/a 1,585; 5.0

1SPLs used for calculations were: 191 dB for impact driving, 170 dB for vibratory removal of steel piles, and 168 dB for vibratory removal of

timber piles.

2 Areas presented take into account attenuation and/or shadowing by land. Please see Figures B—1 and B-2 in the Navy’s application.

Sinclair Inlet does not represent open
water, or free field, conditions.
Therefore, sounds would attenuate
according to the shoreline topography.
Distances shown in Table 5 are
estimated for free-field conditions, but
areas are calculated per the actual
conditions of the action area. See
Figures B—1 and B-2 of the Navy’s
application for a depiction of areas in
which each underwater sound threshold
is predicted to occur at the project area
due to pile driving.

Airborne Sound—Pile driving can
generate airborne sound that could

potentially result in disturbance to
marine mammals (specifically,
pinnipeds) which are hauled out or at
the water’s surface. As was discussed
for underwater sound from pile driving,
the intensity of pile driving sounds is
greatly influenced by factors such as the

type of piles, hammers, and the physical

environment in which the activity takes
place. As before, measured values from
other studies were used as proxy values
to determine reasonable airborne SPLs
and their associated effects on marine
mammals that might result from pile

driving at NBKB. There are no
measurements known for unweighted
airborne sound from either impact
driving of concrete piles or for vibratory
driving of timber piles. A spherical
spreading loss model (i.e., 6 dB
reduction in sound level for each
doubling of distance from the source), in
which there is a perfectly unobstructed
(free-field) environment not limited by
depth or water surface, is appropriate
for use with airborne sound and was
used to estimate the distance to the
airborne thresholds.

TABLE 6—SUMMARY OF PROXY MEASURED AIRBORNE SPLS

Pile size and material

Measured SPLs

Location Method
Test Pile Program, Hood Canal ' ........... IMPACE ....ooiiiieie e
Wahkiakum Ferry Terminal, WA2 .......... Vibratory ......ccoecveviiiiieneeeceee

24-in steel PIPe ...ocoocveeeiieieceeeee e
18-in steel pipe .....cccevrcvvevieiiice,

89 dB at 15 m.
87.5 dB at 15 m.

Sources: 1 lllingworth & Rodkin, 2012; 2 Laughlin, 2010

Steel piles generally produce louder
source levels than do similarly sized
concrete or timber piles. Similarly, the
value shown here for the larger steel
piles (18-in) would likely be louder than

smaller steel piles or timber piles.
Therefore, these values will likely
overestimate the distances to relevant
thresholds. Based on these values and
the assumption of spherical spreading

loss, distances to relevant thresholds
and associated areas of ensonification
are presented in Table 7; these areas are
depicted in Figure B-3 of the Navy’s
application.

TABLE 7—DISTANCES TO RELEVANT SOUND THRESHOLDS AND AREAS OF ENSONIFICATION, AIRBORNE

Group

Distance to threshold (m) and associated
area of ensonification (m?2)

Impact driving Vibratory driving

Harbor seals

SBA lIONS .ttt et e e e e e ea—e e e e ea—eeea——eeea—eeeeaateeeaataeeeeaseeeeabeeeaatreeeaateeeeareeaanes

13, 169
5,25

11,121
4,16

1SPLs used for calculations were: 112.5 dB for impact driving and 111 dB for use of a vibratory hammer.

However, because there are no regular
haul-outs within such a small area
around the site of proposed pile driving
activity, we believe that incidents of
incidental take resulting solely from
airborne sound are unlikely. In
particular, the zones for sea lions are
within the minimum shutdown zone
defined for underwater sound, and the
zones for harbor seals are only slightly
larger. It is extremely unlikely that any
structure would be available as a haul-
out opportunity within these zones, or
that an animal would haul out in such
close proximity to pile driving activity.

There is a remote possibility that an
animal could surface in-water, but with
head out, within one of the defined
zones and thereby be exposed to levels
of airborne sound that we associate with
harassment, but any such occurrence
would likely be accounted for in our
estimation of incidental take from
underwater sound.

In summary, we generally recognize
that pinnipeds occurring within an
estimated airborne harassment zone,
whether in the water or hauled out,
could be exposed to airborne sound that
may result in behavioral harassment.

However, any animal exposed to
airborne sound above the behavioral
harassment threshold is likely to also be
exposed to underwater sound above
relevant thresholds (which are typically
in all cases larger zones than those
associated with airborne sound). Thus,
the behavioral harassment of these
animals is already accounted for in
these estimates of potential take.
Multiple incidents of exposure to sound
above NMFS’ thresholds for behavioral
harassment are not believed to result in
increased behavioral disturbance, in
either nature or intensity of disturbance
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reaction. Therefore, we do not believe
that authorization of incidental take
resulting from airborne sound for
pinnipeds is warranted, and airborne
sound is not discussed further here.

Marine Mammal Densities

For all species, the best scientific
information available was considered
for use in the marine mammal take
assessment calculations. The Navy has
developed, with input from regional
marine mammal experts, estimates of
marine mammal densities in
Washington inland waters for the Navy
Marine Species Density Database
(NMSDD). A technical report (Hanser et
al., 2014) describes methodologies and
available information used to derive
these densities, which are generally
based upon the best available
information for Washington inland
waters, except where specific local
abundance information is available.

At NBKB, the Navy began collecting
opportunistic observational data of
animals hauled-out on the floating
security barrier. These surveys began in
February 2010 and have been conducted
approximately monthly from September
2010 through present (DoN, 2013). In
addition, the Washington State
Department of Transportation (WSDOT)
recently conducted in-water pile driving
over the course of multiple work
windows as part of the Manette Bridge
construction project in the nearby Port
Washington Narrows. WSDOT
conducted required marine mammal
monitoring as part of this project
(WSDOT, 2011, 2012; Rand, 2011).
Here, we considered NMSDD density
information for all five species we
believe to have the potential for
occurrence in the project area, but
determined it most appropriate to use
local abundance data for the three
pinniped species. Density information is
shown in Table 8; see Hanser et al.
(2014) for descriptions of how the
densities were derived. That document
is publicly available on the Internet at
http://nwtteis.com/
DocumentsandReferences/
NWTTDocuments/
SupportingTechnicalDocuments.aspx
(accessed June 20, 2014). See below for
discussion of gray whale and killer
whale.

Description of Take Calculation

The following assumptions are made
when estimating potential incidences of
take:

e All marine mammal individuals
potentially available are assumed to be
present within the relevant area, and
thus incidentally taken;

¢ An individual can only be taken
once during a 24-h period;

o There were will be sixty total days
of activity; and,

¢ Exposures to sound levels at or
above the relevant thresholds equate to
take, as defined by the MMPA.

The estimation of marine mammal
takes typically uses the following
calculation:

Exposure estimate = (n * ZOI) * days of
total activity

Where:
n = density estimate used for each species/
season

ZOI = sound threshold ZOI area; the area
encompassed by all locations where the
SPLs equal or exceed the threshold being
evaluated

n * ZOI produces an estimate of the
abundance of animals that could be
present in the area for exposure, and is
rounded to the nearest whole number
before multiplying by days of total
activity.

The ZOI impact area is estimated
using the relevant distances in Table 5,
taking into consideration the possible
affected area due to topographical
constraints of the action area (i.e., radial
distances to thresholds are not always
reached). When local abundance is the
best available information, in lieu of the
density-area method described above,
we may simply multiply some number
of animals (as determined through
counts of animals hauled-out) by the
number of days of activity, under the
assumption that all of those animals
will be present and incidentally taken
on each day of activity.

There are a number of reasons why
estimates of potential incidents of take
may be conservative, assuming that
available density or abundance
estimates and estimated ZOI areas are
accurate. We assume, in the absence of
information supporting a more refined
conclusion, that the output of the
calculation represents the number of
individuals that may be taken by the
specified activity. In fact, in the context
of stationary activities such as pile
driving and in areas where resident
animals may be present, this number
more realistically represents the number
of incidents of take that may accrue to
a smaller number of individuals. While
pile driving can occur any day
throughout the in-water work window,
and the analysis is conducted on a per
day basis, only a fraction of that time
(typically a matter of hours on any given
day) is actually spent pile driving. The
potential effectiveness of mitigation
measures in reducing the number of
takes is typically not quantified in the
take estimation process. For these

reasons, these take estimates may be
conservative. See Table 8 for total
estimated incidents of take.

Harbor Seal—While no harbor seal
haul-outs are present in the action area
or in the immediate vicinity of NBKB,
haul-outs are present elsewhere in
Sinclair Inlet and in other nearby waters
and harbor seals may haul out on
available objects opportunistically.
Marine mammal monitoring conducted
during pile driving work on the Manette
Bridge showed variable numbers of
harbor seals (but generally greater than
indicated by the uncorrected NMSDD
density of 1.219 animals/km2). During
the first year of construction (in-water
work window only), an average of 3.7
harbor seals were observed per day of
monitoring with a maximum of 59
observed in October 2011 (WSDOT,
2011; Rand, 2011). During the most
recent construction period (July—
November 2012), an average of eleven
harbor seals per monitoring day was
observed, though some animals were
likely counted multiple times (WSDOT,
2012). Given the potential for similar
occurrence of harbor seals in the
vicinity of NBKB during the in-water
construction period, we determined it
appropriate to use this most recent,
local abundance information in the take
assessment calculation.

California Sea Lion—Similar to
harbor seals, it is not likely that use of
the NMSDD density value for California
sea lions (0.13 animals/km?2) would
adequately represent their potential
occurrence in the project area.
California sea lions are commonly
observed hauled out on the floating
security barrier which is in close
proximity to Pier 6; counts from 34
surveys (March 2010-July 2014) showed
an average of 45 individuals per survey
day (range 0-219; DoN, 2014). These
counts represent the best local
abundance data available and were used
in the take assessment calculation.

Steller Sea Lion—No Steller sea lion
haul-outs are present within or near the
action area, and Steller sea lions have
not been observed during Navy
waterfront surveys or during monitoring
associated with the Manette Bridge
construction project. It is assumed that
the possibility exists that a Steller sea
lion could occur in the project area, but
there is no known attractant in Sinclair
Inlet, which is a relatively muddy,
industrialized area, and the floating
security barrier that California sea lions
use as an opportunistic haul-out cannot
generally accommodate the larger adult
Steller sea lions (juveniles could haul-
out on the barrier). Use of the NMSDD
density estimate (0.037 animals/km2)
results in an estimate of zero exposures,


http://nwtteis.com/DocumentsandReferences/NWTTDocuments/SupportingTechnicalDocuments.aspx
http://nwtteis.com/DocumentsandReferences/NWTTDocuments/SupportingTechnicalDocuments.aspx
http://nwtteis.com/DocumentsandReferences/NWTTDocuments/SupportingTechnicalDocuments.aspx
http://nwtteis.com/DocumentsandReferences/NWTTDocuments/SupportingTechnicalDocuments.aspx
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and there are no existing data to
indicate that Steller sea lions would
occur more frequently locally. However,
as a precaution and to account for the
possibiolity that a Steller sea lion could
occur in the project area, we assume
that one Steller sea lion could occur per
day of activity.

Killer Whale—Transient killer whales
are rarely observed in the project area,
with records since 2002 showing one
group transiting through the area in May
2004 and a subsequent, similar
observation in May 2010. No other
observations have occurred during Navy
surveys or during project monitoring for
Manette Bridge. Use of the NMSDD
density estimate (0.0024 animals/km2)
results in an estimate of zero exposures,

and there are no existing data to
indicate that killer whales would occur
more frequently locally. Therefore, the
Navy has not requested the
authorization of incidental take for
transient killer whales and we do not
propose such authorization. The Navy
would not begin activity or would shut
down upon report of a killer whale
present within or approaching the
relevant ZOL.

Gray Whale—Gray whales are rarely
observed in the project area, and the
majority of in-water work would occur
when whales are relatively less likely to
occur (i.e., outside of March—May).
Since 2002 and during the in-water
work window, there are observational
records of three whales (all during

winter 2008—09) and a stranding record
of a fourth whale (January 2013). No
other observations have occurred during
Navy surveys or during project
monitoring for Manette Bridge. Use of
the NMSDD density estimate (0.0005
animals/km2) results in an estimate of
zero exposures, and there are no
existing data to indicate that gray
whales would occur more frequently
locally. Therefore, the Navy has not
requested the authorization of
incidental take for gray whales and we
do not propose such authorization. The
Navy would not begin activity or would
shut down upon report of a gray whale
present within or approaching the
relevant ZOI.

TABLE 8—CALCULATIONS FOR INCIDENTAL TAKE ESTIMATION

n n* ZOl Total proposed

Species : (vibratory steel Abundance 8 authorized takes

(animals/km?) ! pile removal) 2 (% of total stock)

California sea lion ......cccccoeveiriiiieeniecneeneee 0.1266 ....oovieeiieieeee e 1 45 2700 (0.9)
Steller sea lion ......ccevvrieiiiieeeee 0.0368 ..o 0 1 0 (0.09)
Harbor seal .......cccc....... 1.2194 ... 9 11 660 (4.5)
Killer whale (transient) .. 0.0024 (fall) 0 n/a 0
Gray Whale .......ccocceeiiiiiiiiee e 0.0005 (WiINter) .....coceveveeerverieeneeene 0 n/a 0

1Best available species- and season-specific density estimate, with season noted in parentheses where applicable (Hanser et al., 2014).
2Product of density and largest ZOI (7.5 km2) rounded to nearest whole number; presented for reference only.

3Best abundance numbers multiplied by expected days of activity (60) to produce take estimate.

4Uncorrected density; presented for reference only.

Analyses and Preliminary
Determinations

Negligible Impact Analysis

NMFS has defined “negligible
impact” in 50 CFR 216.103 as ““. .
impact resulting from the specified
activity that cannot be reasonably
expected to, and is not reasonably likely
to, adversely affect the species or stock
through effects on annual rates of
recruitment or survival.”” A negligible
impact finding is based on the lack of
likely adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of Level B harassment takes alone is not
enough information on which to base an
impact determination. In addition to
considering estimates of the number of
marine mammals that might be “taken”
through behavioral harassment, we
consider other factors, such as the likely
nature of any responses (e.g., intensity,
duration), the context of any responses
(e.g., critical reproductive time or
location, migration), as well as the
number and nature of estimated Level A
harassment takes, the number of
estimated mortalities, and effects on
habitat.

Pile driving activities associated with
the pier maintenance project, as

.an

outlined previously, have the potential
to disturb or displace marine mammals.
Specifically, the specified activities may
result in take, in the form of Level B
harassment (behavioral disturbance)
only, from underwater sounds generated
from pile driving. Potential takes could
occur if individuals of these species are
present in the ensonified zone when
pile driving is happening.

No injury, serious injury, or mortality
is anticipated given the nature of the
activity and measures designed to
minimize the possibility of injury to
marine mammals. The potential for
these outcomes is minimized through
the construction method and the
implementation of the planned
mitigation measures. Specifically, piles
would be removed via vibratory
means—an activity that does not have
the potential to cause injury to marine
mammals due to the relatively low
source levels produced (less than 180
dB) and the lack of potentially injurious
source characteristics—and, while
impact pile driving produces short,
sharp pulses with higher peak levels
and much sharper rise time to reach
those peaks, only small diameter
concrete piles are planned for impact
driving. Predicted source levels for such
impact driving events are significantly

lower than those typical of impact
driving of steel piles and/or larger
diameter piles. In addition,
implementation of soft start and
shutdown zones significantly reduces
any possibility of injury. Given
sufficient “notice” through use of soft
start (for impact driving), marine
mammals are expected to move away
from a sound source that is annoying
prior to its becoming potentially
injurious. Environmental conditions in
Sinclair Inlet are expected to generally
be good, with calm sea states, although
Sinclair Inlet waters may be more turbid
than those further north in Puget Sound
or in Hood Canal. Nevertheless, we
expect conditions in Sinclair Inlet
would allow a high marine mammal
detection capability for the trained
observers required, enabling a high rate
of success in implementation of
shutdowns to avoid injury, serious
injury, or mortality. In addition, the
topography of Sinclair Inlet should
allow for placement of observers
sufficient to detect cetaceans, should
any occur (see Figure 1 of Appendix C
in the Navy’s application).

Effects on individuals that are taken
by Level B harassment, on the basis of
reports in the literature as well as
monitoring from other similar activities,
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will likely be limited to reactions such
as increased swimming speeds,
increased surfacing time, or decreased
foraging (if such activity were occurring)
(e.g., Thorson and Reyff, 2006; HDR,
Inc., 2012). Most likely, individuals will
simply move away from the sound
source and be temporarily displaced
from the areas of pile driving, although
even this reaction has been observed
primarily only in association with
impact pile driving. The pile driving
activities analyzed here are similar to, or
less impactful than, numerous other
construction activities conducted in San
Francisco Bay and in the Puget Sound
region, which have taken place with no
reported injuries or mortality to marine
mammals, and no known long-term
adverse consequences from behavioral
harassment. Repeated exposures of
individuals to levels of sound that may
cause Level B harassment are unlikely
to result in hearing impairment or to
significantly disrupt foraging behavior.
Thus, even repeated Level B harassment
of some small subset of the overall stock
is unlikely to result in any significant
realized decrease in viability for the
affected individuals, and thus would
not result in any adverse impact to the
stock as a whole. Level B harassment
will be reduced to the level of least
practicable impact through use of
mitigation measures described herein
and, if sound produced by project
activities is sufficiently disturbing,
animals are likely to simply avoid the
area while the activity is occurring.

In summary, this negligible impact
analysis is founded on the following
factors: (1) The possibility of injury,
serious injury, or mortality may
reasonably be considered discountable;
(2) the anticipated incidences of Level B
harassment consist of, at worst,
temporary modifications in behavior; (3)
the absence of any significant habitat
within the project area, including
rookeries, significant haul-outs, or
known areas or features of special
significance for foraging or
reproduction; (4) the presumed efficacy
of the proposed mitigation measures in
reducing the effects of the specified
activity to the level of least practicable
impact. In addition, these stocks are not
listed under the ESA or considered
depleted under the MMPA. In
combination, we believe that these
factors, as well as the available body of
evidence from other similar activities,
demonstrate that the potential effects of
the specified activity will have only
short-term effects on individuals. The
specified activity is not expected to
impact rates of recruitment or survival
and will therefore not result in

population-level impacts. Based on the
analysis contained herein of the likely
effects of the specified activity on
marine mammals and their habitat, and
taking into consideration the
implementation of the proposed
monitoring and mitigation measures, we
preliminarily find that the total marine
mammal take from Navy’s pier
maintenance activities will have a
negligible impact on the affected marine
mammal species or stocks.

Small Numbers Analysis

The number of incidences of take
proposed for authorization for these
stocks would be considered small
relative to the relevant stocks or
populations (less than one percent for
both sea lion stocks and less than five
percent for harbor seals; Table 8) even
if each estimated taking occurred to a
new individual. This is an extremely
unlikely scenario as, for pinnipeds in
estuarine/inland waters, there is likely
to be some overlap in individuals
present day-to-day.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
mitigation and monitoring measures, we
preliminarily find that small numbers of
marine mammals will be taken relative
to the populations of the affected
species or stocks.

Impact on Availability of Affected
Species for Taking for Subsistence Uses

There are no relevant subsistence uses
of marine mammals implicated by this
action. Therefore, we have determined
that the total taking of affected species
or stocks would not have an unmitigable
adverse impact on the availability of
such species or stocks for taking for
subsistence purposes.

Endangered Species Act (ESA)

No marine mammal species listed
under the ESA are expected to be
affected by these activities. Therefore,
we have determined that a section 7
consultation under the ESA is not
required.

National Environmental Policy Act
(NEPA)

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), as implemented by
the regulations published by the
Council on Environmental Quality (40
CFR parts 1500 through 1508), the Navy
prepared an Environmental Assessment
(EA) to consider the direct, indirect and
cumulative effects to the human
environment resulting from the pier

maintenance project. NMFS made the
Navy’s EA available to the public for
review and comment, in relation to its
suitability for adoption by NMFS in
order to assess the impacts to the human
environment of issuance of an IHA to
the Navy. Also in compliance with
NEPA and the CEQ regulations, as well
as NOAA Administrative Order 216-6,
NMFS has reviewed the Navy’s EA,
determined it to be sufficient, and
adopted that EA and signed a Finding
of No Significant Impact (FONSI) on
November 8, 2013.

We have reviewed the Navy’s
application for a renewed IHA for
ongoing construction activities for
2014-15 and the 2013-14 monitoring
report. Based on that review, we have
determined that the proposed action is
very similar to that considered in the
previous IHA. In addition, no significant
new circumstances or information
relevant to environmental concerns
have been identified. Thus, we have
determined preliminarily that the
preparation of a new or supplemental
NEPA document is not necessary, and
will, after review of public comments
determine whether or not to reaffirm our
2013 FONSI. The 2013 NEPA
documents are available for review at
www.nmfs.noaa.gov/pr/permits/
incidental htm.

Proposed Authorization

As aresult of these preliminary
determinations, we propose to issue an
IHA to the Navy for conducting the
described pier maintenance activities in
Sinclair Inlet, from October 1, 2014
through March 1, 2015, provided the
previously mentioned mitigation,
monitoring, and reporting requirements
are incorporated. The proposed IHA
language is provided next.

This section contains a draft of the
THA itself. The wording contained in
this section is proposed for inclusion in
the THA (if issued).

1. This Incidental Harassment
Authorization (IHA) is valid from
October 1, 2014 through March 1, 2015.

2. This IHA is valid only for pile
driving and removal activities
associated with the Pier Maintenance
Project at Naval Base Kitsap Bangor,
Washington.

3. General Conditions

(a) A copy of this ITHA must be in the
possession of the Navy, its designees,
and work crew personnel operating
under the authority of this IHA.

(b) The species authorized for taking
are the harbor seal (Phoca vitulina
richardii), California sea lion (Zalophus
californianus), and Steller sea lion
(Eumetopias jubatus monteriensis).


http://www.nmfs.noaa.gov/pr/permits/incidental.htm
http://www.nmfs.noaa.gov/pr/permits/incidental.htm
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(c) The taking, by Level B harassment
only, is limited to the species listed in
condition 3(b). See Table 1 (attached)
for numbers of take authorized.

(d) The taking by injury (Level A
harassment), serious injury, or death of
any of the species listed in condition
3(b) of the Authorization or any taking
of any other species of marine mammal
is prohibited and may result in the
modification, suspension, or revocation
of this THA.

(e) The Navy shall conduct briefings
between construction supervisors and
crews, marine mammal monitoring
team, acoustic monitoring team, and
Navy staff prior to the start of all pile
driving activity, and when new
personnel join the work, in order to
explain responsibilities, communication
procedures, marine mammal monitoring
protocol, and operational procedures.

4. Mitigation Measures

The holder of this Authorization is
required to implement the following
mitigation measures:

(a) For all pile driving, the Navy shall
implement a minimum shutdown zone
of 10 m radius around the pile. If a
marine mammal comes within or
approaches the shutdown zone, such
operations shall cease.

(b) The Navy shall establish
monitoring locations as described
below. Please also refer to the Marine
Mammal Monitoring Plan (Monitoring
Plan; attached).

i. For all vibratory pile removal
activities, a minimum of four shore-
based observers shall be deployed. Two
observers shall be located at the pier
work site, with one positioned to
achieve optimal monitoring of the
shutdown zone and the second
positioned to achieve optimal
monitoring of surrounding waters of
Sinclair Inlet. The two additional
observers shall be deployed for optimal
monitoring of the further extent of the
estimated disturbance zone, with one at
the eastern extent in the Manette
neighborhood of Bremerton, and one at
the southern extent near the Annapolis
ferry landing in Port Orchard.

ii. For all vibratory pile removal
activities, a minimum of one vessel-
based observer shall be deployed and
shall conduct regular transits through
the estimated disturbance zone for the
duration of the activity.

iii. For all impact pile driving
activities, a minimum of one shore-
based observer shall be located at the
pier work site.

iv. These observers shall record all
observations of marine mammals,
regardless of distance from the pile
being driven, as well as behavior and
potential behavioral reactions of the

animals. If any killer whales or gray
whales are detected, activity must not
begin or must shut down.

v. All observers shall be equipped for
communication of marine mammal
observations amongst themselves and to
other relevant personnel (e.g., those
necessary to effect activity delay or
shutdown).

(c) Prior to the start of pile driving on
any day, the Navy shall take measures
to ensure that no species for which
incidental take is not authorized are
located within the vicinity of the action
area, to include the following:

i. Observers shall scan the floating
security barrier to ensure that no Steller
sea lions are present.

ii. The Navy shall contact and/or
review the latest sightings data from the
Orca Network and/or Center for Whale
Research, including passive acoustic
detections, to determine the location of
the nearest marine mammal sightings.

(d) Monitoring shall take place from
fifteen minutes prior to initiation of pile
driving activity through thirty minutes
post-completion of pile driving activity.
Pre-activity monitoring shall be
conducted for fifteen minutes to ensure
that the shutdown zone is clear of
marine mammals, and pile driving may
commence when observers have
declared the shutdown zone clear of
marine mammals. In the event of a delay
or shutdown of activity resulting from
marine mammals in the shutdown zone,
animals shall be allowed to remain in
the shutdown zone (i.e., must leave of
their own volition) and their behavior
shall be monitored and documented.
Monitoring shall occur throughout the
time required to drive a pile. The
shutdown zone must be determined to
be clear during periods of good visibility
(i.e., the entire shutdown zone and
surrounding waters must be visible to
the naked eye).

(e) If a marine mammal approaches or
enters the shutdown zone, all pile
driving activities at that location shall
be halted. If pile driving is halted or
delayed due to the presence of a marine
mammal, the activity may not
commence or resume until either the
animal has voluntarily left and been
visually confirmed beyond the
shutdown zone or fifteen minutes have
passed without re-detection of the
animal.

(f) Monitoring shall be conducted by
qualified observers, as described in the
Monitoring Plan. Trained observers
shall be placed from the best vantage
point(s) practicable to monitor for
marine mammals and implement
shutdown or delay procedures when
applicable through communication with
the equipment operator.

(g) The Navy shall use soft start
techniques recommended by NMFS for
vibratory and impact pile driving. Soft
start for vibratory drivers requires
contractors to initiate sound for fifteen
seconds at reduced energy followed by
a thirty-second waiting period. This
procedure is repeated two additional
times. Soft start for impact drivers
requires contractors to provide an initial
set of strikes at reduced energy,
followed by a thirty-second waiting
period, then two subsequent reduced
energy strike sets. Soft start shall be
implemented at the start of each day’s
pile driving and at any time following
cessation of pile driving for a period of
thirty minutes or longer. Soft start for
impact drivers must be implemented at
any time following cessation of impact
driving for a period of thirty minutes or
longer.

(h) Pile driving shall only be
conducted during daylight hours.

5. Monitoring

The holder of this Authorization is
required to conduct marine mammal
monitoring during pile driving activity.
Marine mammal monitoring and
reporting shall be conducted in
accordance with the Monitoring Plan.

(a) The Navy shall collect sighting
data and behavioral responses to pile
driving for marine mammal species
observed in the region of activity during
the period of activity. All observers
shall be trained in marine mammal
identification and behaviors, and shall
have no other construction-related tasks
while conducting monitoring.

(b) For all marine mammal
monitoring, the information shall be
recorded as described in the Monitoring
Plan.

(c) The Navy shall conduct acoustic
monitoring sufficient to measure
underwater and airborne source levels
for vibratory removal of timber piles and
impact driving of concrete piles.
Minimum requirements include:

i. Measurements shall be taken for a
minimum of ten piles of each type.

ii. Each hydrophone (underwater) and
microphone (airborne) shall be
calibrated prior to the beginning of the
project and shall be checked at the
beginning of each day of monitoring
activity.

iii. Environmental data shall be
collected including but not limited to:
Wind speed and direction, wave height,
water depth, precipitation, and type and
location of in-water construction
activities, as well other factors that
could contribute to influencing the
airborne and underwater sound levels
measured (e.g. aircraft, boats).

iv. The construction contractor shall
supply the Navy and monitoring
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personnel with an estimate of the
substrate condition, hammer model and
size, hammer energy settings and any
changes to those settings during the
piles being monitored.

v. Post-analysis of data shall include
the average, minimum, and maximum
rms values and frequency spectra for
each pile monitored. If equipment used
is able to accommodate such a
requirement, average, minimum, and
maximum peak values shall also be
provided.

6. Reporting

The holder of this Authorization is
required to:

(a) Submit a draft report on all
monitoring conducted under the IHA
within 45 days of the completion of
marine mammal and acoustic
monitoring, or sixty days prior to the
issuance of any subsequent IHA for this
project, whichever comes first. A final
report shall be prepared and submitted
within thirty days following resolution
of comments on the draft report from
NMFS. This report must contain the
informational elements described in the
Monitoring Plan, at minimum (see
attached), and shall also include:

i. Detailed information about any
implementation of shutdowns,
including the distance of animals to the
pile and description of specific actions
that ensued and resulting behavior of
the animal, if any.

ii. Description of attempts to
distinguish between the number of
individual animals taken and the
number of incidences of take, such as
ability to track groups or individuals.

iii. A refined take estimate based on
the number of marine mammals
observed during the course of
construction activities.

iv. Results of acoustic monitoring,
including the information described in
condition 5(c) of this authorization.

(b) Reporting injured or dead marine
mammals:

i. In the unanticipated event that the
specified activity clearly causes the take
of a marine mammal in a manner
prohibited by this IHA, such as an
injury (Level A harassment), serious
injury, or mortality, Navy shall
immediately cease the specified
activities and report the incident to the
Office of Protected Resources (301—427—
8425), NMFS, and the West Coast
Regional Stranding Coordinator (206—
526—6550), NMFS. The report must
include the following information:

A. Time and date of the incident;

B. Description of the incident;

C. Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

D. Description of all marine mammal
observations in the 24 hours preceding
the incident;

E. Species identification or
description of the animal(s) involved;

F. Fate of the animal(s); and

G. Photographs or video footage of the
animal(s).

Activities shall not resume until
NMEFS is able to review the
circumstances of the prohibited take.
NMFS will work with Navy to
determine what measures are necessary
to minimize the likelihood of further
prohibited take and ensure MMPA
compliance. Navy may not resume their
activities until notified by NMFS.

i. In the event that Navy discovers an
injured or dead marine mammal, and
the lead observer determines that the
cause of the injury or death is unknown
and the death is relatively recent (e.g.,
in less than a moderate state of
decomposition), Navy shall immediately
report the incident to the Office of
Protected Resources, NMFS, and the
West Coast Regional Stranding
Coordinator, NMFS.

The report must include the same
information identified in 6(b)(i) of this
IHA. Activities may continue while
NMEF'S reviews the circumstances of the
incident. NMFS will work with Navy to
determine whether additional
mitigation measures or modifications to
the activities are appropriate.

ii. In the event that Navy discovers an
injured or dead marine mammal, and
the lead observer determines that the
injury or death is not associated with or
related to the activities authorized in the
IHA (e.g., previously wounded animal,
carcass with moderate to advanced
decomposition, scavenger damage),
Navy shall report the incident to the
Office of Protected Resources, NMFS,
and the West Coast Regional Stranding
Coordinator, NMFS, within 24 hours of
the discovery. Navy shall provide
photographs or video footage or other
documentation of the stranded animal
sighting to NMFS.

7. This Authorization may be
modified, suspended or withdrawn if
the holder fails to abide by the
conditions prescribed herein, or if the
authorized taking is having more than a
negligible impact on the species or stock
of affected marine mammals.

Request for Public Comments

We request comment on our analysis,
the draft authorization, and any other
aspect of this Notice of Proposed THA
for Navy’s pier maintenance activities.
Please include with your comments any
supporting data or literature citations to
help inform our final decision on Navy’s
request for an MMPA authorization.

Dated: August 1, 2014.
Donna S. Wieting,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2014—-18552 Filed 8-5—14; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Renewal of Department of Defense
Federal Advisory Committees

AGENCY: DoD.

ACTION: Renewal of Federal Advisory
Committee.

SUMMARY: The Department of Defense
(DoD) is publishing this notice to
announce that it is renewing the charter
for the Advisory Committee on
Arlington National Cemetery (‘‘the
Committee”).

FOR FURTHER INFORMATION CONTACT: Jim
Freeman, Advisory Committee
Management Officer for the Department
of Defense, 703—-692—-5952.
SUPPLEMENTARY INFORMATION: This
committee’s charter is being renewed
pursuant to 10 U.S.C. 4723 and under
the provisions of the Federal Advisory
Committee Act of 1972 (5 U.S.C.
Appendix, as amended), the
Government in the Sunshine Act of
1976 (5 U.S.C. 552b) (‘“the Sunshine
Act”’), and 41 CFR 102-3.50(d).

The Committee is a non-discretionary
Federal advisory committee that shall
make periodic reports and
recommendations to the Secretary of the
Army with respect to the administration
of Arlington National Cemetery, the
erection of memorials at the cemetery,
and master planning for the cemetery.
Any and all advice and
recommendations shall also be
forwarded to the Secretary of Defense or
the Deputy Secretary of Defense.

The Secretary of the Army may act
upon the Committee’s advice and
recommendations. Not later than 90
days after receiving a report or
recommendations from the Committee,
the Secretary of the Army shall submit
the report or recommendations to the
congressional defense committees and
the Committees on Veterans’ Affairs of
the Senate and House of Representatives
and include such comments and
recommendations as the Secretary of the
Army considers appropriate.

The Department of Defense (DoD),
through the Department of the Army,
shall provide support deemed necessary
for the Committee’s performance of its
functions and shall ensure compliance
with the requirements of the FACA, the
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Government in the Sunshine Act of
1976 (5 U.S.C. 552b, as amended) (‘“‘the
Sunshine Act”), governing Federal
statutes and regulations, and established
DoD policies and procedures.

The Committee shall be comprised of
no more than nine members, who are
eminent authorities in their respective
fields of interest or expertise,
specifically bereavement practices and
administrative oversight, the erection of
memorials, and master planning for
extending the life of the cemetery,
including one member nominated by
the Secretary of Veterans Affairs, one
member nominated by the Secretary of
the American Battle Monuments
Commission, and no more than seven
members nominated by the Secretary of
the Army.

Committee members shall serve a
term of service of one-to-four years, but
no member may serve more than two
consecutive terms of service without
approval from the Secretary of Defense
or the Deputy Secretary of Defense.

Committee members appointed by the
Secretary of Defense or the Deputy
Secretary of Defense, who are not full-
time Federal officers or employees, shall
be appointed as experts or consultants
pursuant to 5 U.S.C. 3109,to serve as
special government employee (SGE)
members. Those individuals serving on
the Committee who are full-time or
permanent part-time Federal employees
shall be appointed to serve as regular
government employee (RGE) members
pursuant to 41 CFR 102-3.130(a).

The Secretary of the Army will
designate, for Secretary of Defense or
Deputy Secretary of Defense approval,
the Committee’s chair from the total
approved membership. With the
exception of reimbursement for official
Committee-related travel and per diem,
Committee members shall serve without
compensation.

DoD, when necessary and consistent
with the Committee’s mission and DoD
policies and procedures, may establish
subcommittees, task forces, or working
groups to support the Committee.
Establishment of subcommittees will be
based upon a written determination, to
include terms of reference, by the
Secretary of Defense, the Deputy
Secretary of Defense, or the Secretary of
the Army, as the DoD Sponsor.

Such subcommittees shall not work
independently of the Committee and
shall report all of their
recommendations and advice solely to
the Committee for full and open
deliberation and discussion.
Subcommittees, task forces, or working
groups have no authority to make
decisions and recommendations,
verbally or in writing, on behalf of the

Committee. No subcommittee or any of
its members can update or report,
verbally or in writing, on behalf of the
Committee, directly to the DoD or any
Federal officer or employee.

The Secretary of Defense or the
Deputy Secretary of Defense shall
appoint subcommittee members to a
term of service of one-to-four years,
even if the member in question is a
member of the Committee.
Subcommittee members shall not serve
more than two consecutive terms of
service unless authorized by the
Secretary of Defense or the Deputy
Secretary of Defense. Subcommittee
members, if not full-time or permanent
part-time Federal employees, will be
appointed as experts or consultants,
pursuant to 5 U.S.C. 3109, to serve as
SGE members, whose appointments
must be renewed on an annual basis.
Those individuals who are full-time or
permanent part-time Federal employees
shall be appointed to serve as RGE
members, pursuant to 41 CFR 102—
3.130(a). With the exception of
reimbursement of official travel and per
diem related to the Committee or its
subcommittees, subcommittee members
shall serve without compensation.

All subcommittees operate under the
provisions of FACA, the Sunshine Act,
governing Federal statutes and
regulations, and established DoD
policies and procedures.

The Committee has three permanent
subcommittees. Each subcommittee
member should have extensive
professional experience in at least one
of the following areas of operation and
management of cemeteries: Bereavement
practices; erection of memorials and
master planning; plans and strategies for
addressing long-term governance
challenges; and resource planning and
allocation.

a. The Honor Subcommittee shall be
comprised of no more than nine
members. The primary focus of this
subcommittee is to review and provide
recommendations to the Committee
regarding methods to address the long-
term future of the Arlington National
Cemetery, including how best to extend
the active burials and what Arlington
National Cemetery should focus on once
all available space has been used. The
estimated number of subcommittee
meetings is up to nine per year.

b. The Remember Subcommittee shall
be comprised of no more than nine
members. The primary focus of this
subcommittee is to review and provide
recommendations to the Committee on
an independent assessment of methods
to maintain the Tomb of the Unknown
Soldier Monument, including the cracks
in the large marble sarcophagus, the

adjacent marble slabs, and the potential
replacement marble stone for the
sarcophagus already gifted to the Army.
The estimated number of subcommittee
meetings is up to nine per year.

c. The Explore Subcommittee shall be
comprised of no more than nine
members. The primary focus of this
subcommittee is to review and provide
recommendations to the Committee on
efforts to preserve the historic essence of
Arlington National Cemetery and the
development of an interactive means to
share the Cemetery’s unique history
with the nation and the world,
including an independent assessment of
methods to address the issues dealing
with capturing and conveying the Army
national cemeteries’ history, including
examining Arlington National Cemetery
Section 60 gravesite mementos and
improving the quality of visitors’
experiences now and for generations to
come. The estimated number of
subcommittee meetings is up to nine per
year.

The estimated number of Committee
meetings is four per year.

The Committee’s Designated Federal
Officer (DFO) shall be a full-time or
permanent part-time DoD employee and
shall be appointed in accordance with
established DoD policies and
procedures.

The Committee’s DFO, pursuant to
DoD policy, shall be a full-time or
permanent part-time DoD employee,
and shall be appointed in accordance
with established DoD policies and
procedures.

The Committee’s DFO is required to
be in attendance at all meetings of the
Committee and any subcommittees for
the entire duration of each and every
meeting; however, in the absence of the
DFO, a properly approved Alternate
DFO shall attend the entire duration of
all of the meetings of the Committee and
its subcommittees.

The DFO, or the Alternate DFO, shall
call all meetings of the Committee and
its subcommittees; prepare and approve
all meeting agendas; and adjourn any
meeting when the DFO, or the Alternate
DFO, determines adjournment to be in
the public interest or required by
governing regulations or DoD policies
and procedures.

Pursuant to 41 CFR 102-3.105(j) and
102-3.140, the public or interested
organizations may submit written
statements to Advisory Committee on
Arlington National Cemetery
membership about the Committee’s
mission and functions. Written
statements may be submitted at any
time or in response to the stated agenda
of planned meeting of Advisory
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Committee on Arlington National
Cemetery.

All written statements shall be
submitted to the DFO for the Advisory
Committee on Arlington National
Cemetery, and this individual will
ensure that the written statements are
provided to the membership for their
consideration. Contact information for
the Advisory Committee on Arlington
National Cemetery DFO can be obtained
from the GSA’s FACA Database—http://
www.facadatabase.gov/.

The DFO, pursuant to 41 CFR 102—
3.150, will announce planned meetings
of the Advisory Committee on Arlington
National Cemetery. The DFO, at that
time, may provide additional guidance
on the submission of written statements
that are in response to the stated agenda
for the planned meeting in question.

Dated: July 31, 2014.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2014-18504 Filed 8-5-14; 8:45 am]
BILLING CODE 5001-06—-P

DEPARTMENT OF DEFENSE

Department of the Army

[Docket ID: USA-2014-0029]

Proposed Collection; Comment
Request

AGENCY: Office of the Deputy Chief of
Staff, G-1 Army Resiliency Directorate,
SHARP, DOD.

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
Office of the Deputy Chief of Staff, G-

1 Army Resiliency Directorate, DoD,
SHARP announces a proposed public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

DATES: Consideration will be given to all
comments received by October 6, 2014.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, Suite 02G09, Alexandria,
VA 22350-3100.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

Any associated form(s) for this
collection may be located within this
same electronic docket and downloaded
for review/testing. Follow the
instructions at http://
www.regulations.gov for submitting
comments. Please submit comments on
any given form identified by docket
number, form number, and title.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Office of the Deputy
Chief of Staff, G-1 Army Resiliency
Directorate, DoD, SHARP, ATTN: Robert
Mitchell, Arlington, VA 22202, or call
G—1 Army Resiliency Directorate, DoD,
SHARP, at 1-855-666—0890.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Sexual Assault Response
Coordinators (SARC); DD Form 2910;
OMB Control Number 0702—-XXXX.

Needs and Uses: The information
collection requirement is necessary to
facilitate the reporting requirements
found in 10 U.S.C 3013, Sexual Assault
Prevention and Response Program
Procedures. Data is collected via a web
based case reporting tool (SHARP ICRS)
that collects relevant harassment data
and maintains relevant assault data
regarding the lifecycle of sexual
harassment and assault cases for cases
involving victims and/or alleged
offenders who are members of the